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SIXTH AMENDMENT TO LEASE
BETWEEN o
PORT OF SEATTLE AND AMERICAN PRESIDENT LINES, LTD.
TERMINALS '
AND ASSIGNMENT OF LEASE FROM AMERICAN PRESIDENT LINES, LTD.
TO EAGLE MARINE SERVICES, LTD.

THIS SIXTH AMENDMENT TO LEASE (hereinafter, along with any exhibits and
attachments, referred to as the "Amendment”) is entered into as of June 1, 1994 by
and between the PORT OF SEATTLE, a Washington municipal corporation as
Lessor, hereinafter referred to as the "Port™ and EAGLE MARINE SERVICES, LTD.,
a Delaware corporation (and a wholly owned subsidiary of American President
Lines, Ltd.), hereinafter referred to as "Lessee”, as assignee of that certain Lease
dated September 26, 1985, originally entered into by the Port and American
President Lines, Ltd., a Delaware corporation (hereinafter "APL") of Premises at the
Port's Terminal 5 (Federal Maritime Commission Agreement No. T-224-01839),
. hereinafter referred to as "the Basic Lease”).

RECITALS:

A. WHEREAS,-the Basic Lease dated September 26, 1985 (FMC Agreement No. T-
224-01839) superseded the Port's prior leases to APL of Terminal 46 Premises dated
Apﬁll&l%l(FMCAgrenmtT-m,mdomedeSPmﬁssdamdMay
12, 1981 (FMC Agreement T-3968A) by providing for new Premises for APL at
Temtmalswberemtrucwdbyﬂ'lePortwlthma}ormpmvmtstoAPLs

specifications; and

B. WHEREAS, by First Amendment dated March 25, 1986, (FMC Agreement No.
224-010839-001) the parties provided for an extension of APL's occupancy at
Terminal 46 until October 1986, and .prmnded for certam construction

modifications; and .o -

C WHEREAS,bySecmdAmmdmentdatedAugustll, 1987, (FMC Agreement
No. 224-010839-002) the parties acknowledged that the Port provided a fifth
Container Crane for APL’s use in accordance with lease requirements and stated a
minimum rental for use thereof; and
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D. WHEREAS, by Third Amendment dated February 14, 1989, (FMC Agreement
No. 224-0108359-003) the parties enlarged the leased Premises by approximately six
acres and provided for adjustment and subsequent modification of the Premises
description, rental provisions and lease exhibits; and

E. WHEREAS, by Fourth Amendment dated August 8, 1989, (FMCAgreememNo
24-10839-004)&eparhespmwdedﬁorsubsumdﬂtreemnespmdubem:s
and repayment of the costs to the Port by amortization by APL; and

F. WHEREAS, by Fifth Amendment dated August 11, 1992, (FMC Agreement No.
224-010839-005) the parties provided for APL to repay to the Port by amortizing the
Port's $455,325 cost for three container crane manlifts and to acknowledge APL's
intent to move and install on the Premises a sixth container crane; and

G. WHEREAS, the parties now wish to amend the Basic Lease to increase the
leased area by approximately seventy five (75) acres which shall include, among
other things, an on-dock intermodal rail facility, with a corresponding increase in
rental and extend the term in accordance with the termns of this Amendment; add an
opumwﬁn&mmuseﬁuwmbyappmuyﬁmtyamadqu\d

acres, with a further corresponding increase in rent; grant Lessee a first right of

refusaltoaﬂthguoustperty(nu:ludmgmydevdopmdtemauveswhdl
may involve in-water fills) as per the terms of this Amendment; document certain

improvements, with amortization based rental paymts added to the rental
schedule; and other provisions; and .

H. WHEREAS, the Port has agreed to undertake the development of the Premises
as described herein, subject to the conditions and restrictions of the applicable
environmental ‘and land use laws and regulations, including review of all
appropriate alternatives, their impacts and mitigation possibilities; and

1 WHEREAS, APL has assigned its interest under this Lease to Lessee
concurrently with the execution of this Amendment and by an Assignament which is
attached hereto.

Now therefore, the parties hereby agree as follows:

SECTION 1. DEFINITIONS. The following definitions are added to the text of
I:heBas:cLelse nsammded,beﬁorepmgnphntmf:

. A Actual Cost or Actual Costs: Al!enstsforconsmmhmoumdem,
management, and overhead relating to any Facility Component with respect
to the completed construction project contemplated by this Amendment.
These costs are more fully described as follows:

(1) Construction costs shall consist of amounts paid pursuant to
construction contracts and change orders, taxes payable by the Port in
connection with this project, and permit acquisition costs.
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(2) Outside services, which shall consist of design services relating to
the construction project.

(3) Management and overhead costs shall consist of Port engineering
(prorated overhead), construction management, and project

management.

Costs of outside services, management, and overhead described in A(2) and
A(3) above shall be fixed at 15% of the construction costs specified in item
(A)(1) of this definition, above.

B. Affiliate or Affiliated: Any entity directly or indirectly controlling,
controlled by, or under common control with, Lessee. “Control” shall mean
the possession, directly or indirectly, of the power to direct or cause the
direction of the management and policies of such entity, whether through
the direct ownership of voting securities or indirect control of any such
voting securities by contract or otherwise.

C. APL Controlled Train: A train or that portion of a train accessing the
Premises which contains containers for which APL (or its Affiliates) prepares
or submits shipping orders and pays for transportation services for its own
behalf or on behalf of others with any such rail carrier which directs the
movement of any such container or containers.

D. Beneficial Use or Beneficially Usable: shall mean (i) when a particular
Facility Component can be used or operated for its intended purpose at the
Premises, or has been built to plans and specifications agreed to by the
parhshereto(exeeptformymmonﬂmsmtuedmapm&hstwmdm
mutually agreed to by both parties hereto); and (ii) there is adequate access
m&nmmmaldxsmphontoovmﬂomhonswsudt&ahtyCompormt
mdsuanaalntyCampm&tmbeopaatedmwduhshonﬁmdoesmt

additional labor, overtime or equipment beyond what would

require
otherwise normally be required.

E. Basic Land and Improvements Rent: The rent for the Expansion Premises
which is specified in Part I of Exhibit F. This rent does not include Special
| Improvmﬂsl!ent.ormurehtedtoeqmpm

F BusmessDay' Any day other than a Saturday, Sunday ‘or other day
which is a Federal or Washington State holiday.

G. Container Shift The re-routing of rail intermodal containers to the Port
at the sole discretion of APL which would, prior to completion of the
ImermodalYardmdNeowmmYud,typmllyberontedﬂuoughod\er
West Coast ports.




H. Conservative Schedule: Accomplishment by the Port of (i) Facility
Component Completion of the IY Facilities by December 29, 1997; and (ii)
Total Facility Completion (exclusive of the Fourth Berth) by February 28,
1999, and (iii) accomplishment by the Port of Facility Component
Completion of the Fourth Berth by November 13, 1999, provided Lessee
gives the Port written notice exercising its option iiclusive of the Fourth
Berth by March 1, 1995 pursuant to Section 3, subparagraph (i)(i}(B) of this
Amendment.

L Contiguous Property or Contiguous Properties: Each a property and
collectively any properties owned by the Port now or in the future (j)
abutting the Premises; or (i) abutting the Railroad Storage Yard; or (iii)
which shall also include the remaining CEM Property described on Exhibit

A-6 hereto. Contiguous Properties shall not include:

(1) Land which is or may be under lease to third parties as a
condition of Port property acquisition from such parties relating to
development of the Premises; or

(2) Pier 2 (as described an Exhibit A-6 hereto); or

(3) Land west of Harbor Avenue SW, land south of Spokane Street
and land southeast of SW Hindds Street, all as depicted on Exhibit A-6.

J. Double Track: The Double Track shall collectively mean and be
comprised of the following three (3) components: the "East Double Track”,
the "West Double Track” and the "Receiving and Departure Track™. The
completed Double Track is intended to minimize interference between rail
traffic to and from Harbor Island and to and from the Premises area, to
facilitate adequate access and switching west of the Rail Bridge and to
facilitate arrival and /or departure of linehaul trains with road power such
that an entire linchau] train can either arzive or depart as a single, complete
unit west of the Rail Bridge. The East Double Track shall mean the railroad .
tracks to be constructed by the Port (or caused to be constructed by the Port)
across Harbor Island, between the vicinity of East Marginal Way South and
the vicinity of the east end of the Burlington Northern Rail Bridge at the
southwest side of Harbor Island, paraliel to the existing railroad tracks. The
West Double Track shall mean the railroad tracks to be constructed by the
Port (or caused to be constructed by the Port) between the Intermnodal Yard
‘and the vicinity of the west end of the Rail Bridge and parallel to the existing
railroad tracks. The Receiving and Departure Track shall mean the railroad
tracks to be constructed by the Port (or caused o be constructed by the Port)
which shall extend from the vicinity of the west end of the Rail Bridge to the
northwest end of the Elevator Yard and, including tail track, shall be of
sufficient length to accommodate a twenty-eight (28) car doublestack train
with road power up to nine thousand (9000) feet long. A portion of the 9000



foot length identified for the Receiving and Departure Track shall include a
track which is laid to create the West Double Track.

K. Drayage Move: An empty container which is loaded to or discharged
from vessels calling at the Premises and transported from or to the Off-
Premises Temporary Container Yard. .

L. Expansion Premises: The real property which is to be added to the
Original Premises and which will thereafter become part of the Premises and
consisting of both the New Container Yard and the Intermodal Loading
Yard. The current apron area will be extended as part of the Expansion
Premises approximately 400 feet to the north, to the vicinity of the southern

of the Option Premises by the Port at no cost to Lessee; provided
however, Lessee shall pay Basic Land and Improvements Rent on this 400
foot apron extension. The Expansion Premises are approximately 75 acres
and are depicted on Exhibit A-6.

M.  Facility Component: Any individual facility or improvement required
to be constructed in accordance with this Amendment (as same may be
amended), with supporting plans, specifications, and .other supporting
documents.

N. Facility Component Completion: Thepomtmumewhenanymdmdual
Facility Component contemplated by this Amendment and Exhibit H is
determined by Lessee to be Beneficially Usable and in compliance with all
plans and specifications required by or arising out of this Amendment
(except for any minor items contained on a punch list which is mutually
agreed to by both parties hereto) after written notice is received by Lessee
from the Port to that effect. Within six (6) Business Days after receipt by
Lessee of any such written notice by the Port, Lessee shall inspect any such
Facility Component and notify the Port in writing should it disagree that
Facility Component Completion has been achieved and supply its reasons
therefore. In that event, either party may resolve this issue pursuant to
Section 7, paragraph 28(b) of this Amendment. Notwithstanding the
foregoing, upan written instruction from Lessee to the Port, the Port shall
immediately take steps to remedy Lessee’s objections (which shall be in
accordance with any directions Lessee may include in such notice) whether
or not an arbitration is pending. Should the Port not receive Lessee's list of
written objections within such six Business Day period, Facility Component
Completion will be deemed to have occurred with respect to such Facility
Component; provided however, notwithstanding the foregoing, should an
event occur during the construction period which, subsequent to Facility
Component Completion and prior to Total Facility Completion causes Lessee
to lose Beneficial Use of any Facility Component, it shall promptly notify the
Port in writing with details of the problem and the Port shall thereafter
rectify same within 5 Business Days. Should the situation not be resolved
within said 5 Business Days, the Facility Component shall not be deemed to

5



have achieved Facility Component Completion for that period of time
commencing with the date of Lessee's written notice to the Port and
liquidated damages as per Section 3, paragraph (k) of this Amendment shall
com;fn:iusoemﬁlﬂeneﬁdaanewlmeeismtomd. Any disputes arising
out of this provision shall be resolved to Section 7, h 28(b)
of this pursuant /» paragrap

O. Fourth Berth: The berth and marine building (equivalent to the marine
building currently situated on the southernmost existing berth) to be
constructed along the west edge of the West Waterway and within the
eastern boundary of the Option Premises, and to the north of the 400 foot
apron extension, consisting of approximately 1,000 linear feet of apron space
suitable for berthing APL's container ships. The location of the Fourth Berth
is depicted on Exhibit A-6.

P. Intermodal Lift The loading or unloading of a single container to or
from a rail car at the Intermodal Loading Yard.

Q. Intermodal Lift Fee: The charge for a single Intermodal Lift, levied by
Lessee on third party shipping lines or ship operators for the loading or
unloading at the Intermodal Loading Yard of containers not owned or leased
by APL (or any Affiliate of APL). .

R. Intermodal Loading Yard: The area occupied by railroad tracks located
on the Expansion Premises and used for the loading and unloading of
containers to and from rail cars, the location of which is depicted on Exhibit
A-6.

S. Intermodal Storage Yard: The area occupied by railroad tracks which are
for the storage of loaded and empty rail cars in connection with Lessee’s (and
Lessee's Affiliates) operations on a preferential basis, and which are for other
activities related thereto. Said area is located outside the i
Premises, the location of which is depicted an Exhibit A-6, on land owned by .
the Port and not under lease to Lessee and sghall be operated pursuant to
Section 3, paragraph (m) of this Amendment.

T. Intermodal Yard: The combined area of the Intermodat Storage Yard and
the Intermodal Loading Yard.

U. Intermodal Yard (IY) Cranes: Any cranes owned by the Port to be used
on and in conjunction with the operation of the Intermodal Loading Yard.

V. Intermodal Yard (IY) Facility Charge: The charge, hereafter called IY
utilizing the Intermodal Loading Yard. -




-

W. IY Fadilities: Collectively, all of the following Facility Components:
the Intermodal Yard, the Rail Bridge, the Double Track, the Overpass; and
the IY Cranes after the IY Cranes are acquired, installed on the Premises and
are operational if provided by the Port; and the rail access agreement
between the Burlington Northern Railroad ("BN™) and the Union Pacific
Railroad ("UP") attached as an exhibit to Exhibit I has been executed by those
two railroads and that said rail access agreement is in full force and
unconditional effect and that such agreement complies with the
requirements specified in Section 3(m) of this Amendment.

X. Lease: The Basic Lease, as amended (inclusive of this Amendment).

Y. Lockheed Storage Area: The area partially within both the Option
PmissandﬂteE:qamomPrenuseswh;duscumﬂyleasedmL&ee
and is depicted on Exhibit A-6.

Z. New Container Yard: The area within the Expansion Premises which is
not part of the Intermodal Loading Yard, the location of which is depicted on
Exhibit A-6.

AA. Off-Premises Temporary Container Yard: The Terminal 105 real
property which is available to Lessee pursuant to this Amendment for the
handling and storage of empty containers. The location and configuration of
Terminal 105 is depicted on Exhibit G, including the schedule for availability
of Terminal 105 with improvements as mutually agreed.

BB. Option Premises: The real property which is available to Lessee for
future expansion, which includes the Fourth Berth pursuant to the terms of
this Amendment, and the location of which is depicted on Exhibit A-6.
Lessee’s option on the Option Premises shall expire ten years after Total
Facility Completion but in no event later than December 31, 2009.

CC. Original Land and Improvements Rent: Rent for the Original -

DD. Original Premises: The real property as described in the Basic Lease
and Amendments One through Five, and as depicted on Exhibit A-6. This

area consists of approximately 83 acres.

EE. Overpass: Theelentedmdwlyhobecomtmctedmd\evmtyof
the southeast portion of the Premises and the approaches to the Spokane
Street low level bridge, the location of which is depicted on Exhibit A-6.

FF. Preferred Schedule: Accomplishment by the Port of (i) Facility
Component Completion of the IY Facilities by October 1, 1996; and (ii) Total
Facility Completion (exclusive of the Fourth Berth) by December 5, 1997, and

(m)accomphshmthyﬂlePortdquhtyComponemCompleﬁonofthe
| 7



Fourth Berth by October 3, 1998 provided Lessee gives the Port written
notice exercising its option inclusive of the Fourth Berth by March 1, 1995
pursuant to Section 3, subparagraph (i)(i)(B) of this Amendment; provided
however, should Lessee give the Port written notice exercising its option
inclusive of the Fourth Berth by March 1, 1995, then the Preferred Schedule -
:;rgsFaahtyCammeompleumof&eFow&tBer&ls!uﬂbe&bberS

GG. Premises: The Original Premises and all or portions of the Expansion
Premises and /or the Optiort Premises as they become part of the leasehold at
later dates.

HH.Radio Towers: The three radio towers operated by KJR and KBLE, the
surrounded by the Original Premises to be removed by the Port.

IL Rail Bridge: The existing Burlington Northern dedicated railroad bridge
across the Duwamish Waterway between Harbor Island and West Seattle.

JJ. Railroad Storage Yard: The area outside the Expansion Premises
occupied by railroad tracks located to the west of the Intermodal Storage
Yard, the location of which is depicted on Exhibit A-6. The Railroad Storage
Yard is to be constructed for and used by Burlington Northern Railroad to
compensate for the portion of the existing Burlington Northemn railroad yard
to be displaced by development of the Expansion Premises and Intermodal
Storage Yard

KK  Salmon Terminals Storage Area: The area partially within both the
Expansion Premises and Option Premises which is currently leased to
Lessee, including that adjacent portion of Southwest Florida Street currently
occupied by Lessee under City of Seattle Street Use permit. Such area is
depicted on Exhibit A-6.

LL.  Special Improvement or Special Improvements: Those Facility
CompcmmlsspeaﬁedexhibitFPutlIto&nsAm:dm

MM. Special Improvements Rent: Rﬂumﬁ!Speadhnpmswﬁd:
shall not exceed Lessee’s Maximum or Monthly amounts described in
Exhibit F, Part II, and is distinct from Basic Land and Improvements Rent as
~ described on Exhibit F, Part]l Such Special Improvements Rent is calculated
on the basis of an amortization schedule designed to pay back to the Port,
Lessee's Percentage Share of the Actual Cost of a Special Improvement
specified on Exhibit F following Facility Component Completion. The
amount of Special Improvements Rent to be paid by Lessee with respect to

any Special t shall be Lessee's Percentage Share specified on
- Part II of Exhibit F of the Actual Cost associated with such Special
Improvement and which in any event shall not exceed the amount specified



as Lessee’s Maximum Share in Part II of Exhibit F regardless of the Actual
Costs incurred by the Port, subject to any Changes as provided in Section 2,
paragraph (e)(v) of this Amendment. At the time of Facility Component
Completion for any Special Improvement, the Port shall supply Lessee with
a statement indicating the applicable Actual Cost and the Special
Improvements Rent and such documents relating to Actual Costs that Lessee
may reasonably request. Any disputes relating to Actual Cost or Special
Improvements Rent shall be resolved by arbitration pursuant to Section 7,
paragraph 28(b) of this Amendment.

NN. Total Facility Completion: When all Facility Components have
achieved Facility Component Compleuon (including a survey to accurately
determine the precise acreage of the Expansion Premises) and written notice
has been received by Lessee from the Port which confirms Facility
Component Completion of all Facility Components contemplated by this
Amendment and Exhibit H and certifies full compliance with all plans and
specifications required by or arising out of this Amendment, including the
Option Premises exclusive of the Fourth Berth (provided Lessee exercises its
option to expand in accordance with Section 3, subparagraph (i(i}(A) of this
Amendment on or prior to June 1, 1995), or the Option Premises inclusive of
the Fourth Berth (provided Lessee notifies Port to include this improvement
in the Option Premises and exercises it option to expand in accordance with
Section 3, paragraph (iXi)XB) of this Amendment on or prior to December 1,
1994). Lessee shall have six (6) Business Days after delivery of any such
written notice from the Port to inspect any Facility Component to determine,
in its sole opinion, whether Total Facility Completion has not occurred and
provide the Port with written notice to that effect which specifies the
incomplete items. In that event, either party may resolve the issue pursuant
to Section 7, paragraph 28(b) of this Amendment. Notwithstanding the
foregoing, upon written instruction from Lessee to the Port, the Port shall
immediately take steps to remedy Lessee’s objections (which shall be in
accordance with any directions Lessee may include in such notice) whether
or not an arbitration is pending. Within a reasonable time following Total
Facility Completion, the Port shall supply Lessee with a single rental
schedule which specifies all Special Improvements and the Special
Improvements Rent due from Lessee.

SECTION 2. Amended Basic Lease paragraph 1 (LEASED PREMISES AND
EQUIPMENT), subpmgraph(e)lsdeletedmnsmhretyandmplamdwxﬂ'lﬁte
followmgmnsplaceandshead.

(e)(i) ACQUISITION. The Port will acquire land for the Expansion Premises and

/_\O' Premises for devel t of the facilities described herei



(e)Gi) DEVELOPMENT.

(A)

FACILITY DESIGN. The conceptual plan for the -project

contemplated by this Amendment is outlined in Attachment 2 to Exhibit H
hereto and the construction phasing is as per Attachment 3 to Exhibit H.

(B)

NEW CONTAINER YARD. The Port will design and develop the

New Container Yard. The development will include the following new

(1) MAINTENANCE AND REPAIR FACILITY.

A Maintenance and Repair facility of up to 42,000 square feet of shop
and 5,200 square feet of office with building specifications relating to
the quality of construction equivalent to those at the Terminal 46
maintenance and repair facility as of the date of this Amendment and
as per Exhibit H. laseeshnﬂpayitspercmtageofﬁmAcmﬂCosts
as Special Improvements Rent associated with the Maintenance and
Repair facility morhzednt%zs%perymovaﬂurty(m)yaxs
provided however, notwithstanding the foregoing, the Special
Improvements Rent Lessee is obligated to pay for this Special
Improvement shall in no event ‘exceed Lessee’s Maximum Share
specified in Part II of Exhibit F on a total or monthly basis. Lessee's
obligations for the undeprediated book value and for the unamortized
balance owing on the existing maintenance and repair facility shall
expire once such existing facility is vacated by Lessee. Lessee’s
obligation to begin payment of the Special Improvements Rent for this
Facility Component shall begin to accrue immediately following
Facility Component Completion of this Facility Component and shall
be payable by Lessee at the beginning of each month thereafter.

(2) CONTAINER FREIGHT STATION ("CFs").
AppmntnlyOneHmdredTwuﬂyﬂnumd(lZﬂM)squeet
tions relating to the quality of construction
to those at the existing Terminal 5 container freight station
asof&edabofﬁnisAmmdmntmdasperEﬂﬁbitH.

(a) CFS UP TO 80,000 SQ. FEET.

The Port shall construct and pay for up to an 80,000 square foot
" CFS at no cost to Lessee other than twenty percent (20%) of the -
Actual Cost of demolition of the existing container freight
station facility as Special Impmemmtskmt,amorhnd at
I&eensobhgatadtopayfor such demolition shall in no event
exceed Lessee’s Maximumn Share specified on Part II of Exhibit
F on a total or monthly basis. Lessee's obligation to begin

10



payment of the Special Improvements Rent for this Facility
Component shall begin to accrue immediately following
Facility Component Completion of this Facility Component
and shall be payable by Lessee at the beginning of each month
thereafter.

(b) CFS OPTIONS.

(1) Upon issuance of written notice to the Port, Lessee
shall have a single option, at any time during the term of
this Lease, to require the Port to expand the CFS after its
Facility Component Completion. No expansion of the
CFS shall include any other structure which may be
attached or adjacent to the CF5 (such as the Transit
Shed) unless mutually agreed in writing by the parties.
If the CFS as built prior to expansion is less than 80,000
square feet and Lessee requests an expansion of up to
80,000 square feet, the Port shall pay for the costs of said
expansion up to the following amount:-the total square
footage of the requested expansion multiplied by the per
square foot Actual Cost of the CFS as built prior to
expansion, compounded annually by 4.5% for each year
for the period from Facility Component Completion of
the CFS as built prior to expansion, until receipt of
Lessee's written request for said expansion. Any Actual
Costs of expansion over this amount shall be paid by
Lessee in the form of Special Improvements Rent based
on a 9.25% per year amortization schedule over the
lesser of thirty (30) years or the remaining term of this
Lease.

@ If&ue@Sasbuﬂtpnortoecpmmzsbshn
wﬂwsqumhetmdlmmqwtsm
of&ueCFStlutm.llbnngﬂ:etotalamof&le
CFS to over 80,000 square feet, Actual Cost of the
expansion will be pro rated on a per square foot basis
between that portion of the Actual Cost of the i
that will bring the total area of the CFS to 80,000 square
feet and that portion of the Actual Cost of expansion
that will bring the total area of the CFS to over 80,000
square feet. That portion of the Actual Cost of
expansion that will bring the total area of the CFS to
80,000 square feet will be handled as specified in the
preceding paragraph. That portion of the Actual Cost of
the expansion that will bring the total area of the CFS to
over 80,000 square feet shall be paid by Lessee in the
form of Special Improvements Rent based on a 925%
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per year amortization schedule over the lesser of thirty
(30) years or the remaining term of this Lease.

(3) I the CFS as built prior to expansion is 80,000 square
feet or greater, Actual Cost of expansion shall b2 paid by
Lessee in the form of Special Improvements Rent based
on a 9.25% per year amortization schedule over the

lesser of thirty (30) years or the remaining term of this
Leage. :

(4) Lessee's obligation to begin payment of the
Special Improvements Rent for any expansion to this
Facility Component shall begin to accrue immediately
following Facility Component Completion of any
expansion to this Facility Component and shall be
payable by Lessee at the beginning of each month
thereafter. _

(c) AMORTIZATION.

The existing container freight station will be demolished as
part of the New Container Yard development. Lessee shall
cmhnnetopayforﬂccnstofﬂmmsmtgcm
station under the terms of the amortization schedule
previously established under the Basic Lease, as previously
amended.

(3) GATEHOUSE/ENTIRY.
The Port shall construct and pay for a Gatehouse up to 16,000 square
feet in a two-story building and 15 lanes with building specifications
relating to the quality of construction equivalent to those at the
existing Terminal 5 gatehouse as of the date of this Amendment and
as per Exhibit H. Aspaﬂof&edevelopnu\tofﬁunew&tdtouse
tl'teu'nggai:housewillbedanolished. Lessee shall pay the
value at time of demolition and demolition cost for the
old gatehouse, and other improvements directly related thereto as
Special Rent amortized at 9.25% per year over thirty
(30) years. Lessee's obligation to begin payment of the Special
Rent shall begin to accrue immediately following the
demgolition of the existing gatehouse ‘and Facility Component
Completion.of the Gatehouse and shall be payable by Lessee at the
beginning of each month thereafter. Provided however
notwithstanding the foregoing, Lessee shall not pay any costs
associated with the construction of the new Gatehouse subject to any
Changes pursuant to Section 2, paragraph (e)(v) this Amendment. In
addition to the development of a new Gatehouse, the Port agrees to -
participate in gate enhancements which incorporate new, advanced
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technology to the extent such enhancements are apphcable useful,
and also add value to Port facilities other than Terminal 5.

(©) INTERMODAL LOADING YARD.

The Port will design the Intermodal Loading Yard ("ILY") consistent with
Exhibit H. The Port shall pay all costs associated with that portion of the ILY
mhhedtosﬁndardsaecepﬂblefornormaloontameryarﬂacuwues which
includes drainage, paving, lighting, fencing, striping, grading, pile

. foundation installation benieath runways to support rubber tire gantry cranes

(except for pile foundations relating to the fifth and sixth runways which
shall be paid for as Special Improvements Rent as per Part Il of Exhibit F),
and protection reinforcement (if necessary) for the Renton Effluent Transfer
System sewage pipeline ("RETS") owned by the Municipality of Metropolitan
Seattle. nmemhmyaﬂdmbpmm“nbemdudedaspmof
the Basic Land and Improvements Rent. Lesseeshnllpayltspercmtage
share of the Actual Cost specified in Exhibit F, Part II, as S

Rent, amortized at 9.25% per year for thirty (30) years, for all
other development costs of the ILY which are consistent with Exhibit H and
are in excess of the above referenced standards for normal container yard
activities for the ILY. lasaeesobhgahmtobegnpaymentoftheSpeaal
Improvements Rent for this Facility Component shall begin to accrue
immediately following Facility Component Completion of the IY Facilities
and shall be payable by Lessee at the beginning of each month thereafter.

(D) OFF-PREMISES IMPROVEMENTS. The Port will construct the
following improvements in locations outside the Expansion Premises:

(1) INTERMODAL STORAGE YARD ("ISY"). The Port will design
and construct the ISY consistent with Exhibit H and the Port shall pay-
for such design and construction. costs. The Port shall maintain and
repair the ISY or cause same to be maintained and repaired during the
term of this Lease and the Port shall pay for such maintenance and
repair costs. :
(2) RAILROAD STORAGE YARD ("RSY"). The Port shall design and
construct the RSY which shall be paid for by the Port. The RSY will be
constructed with the approval of Burlington Northern Railroad
("BN"). The Port and Lessee shall make their good faith efforts to
encourageBNtomnkedﬁaentuseofenstmgandﬁxturetrackage
and thereby allow the Port to minimize the scale of the RSY. -

(3 OFF-PREMISES TEMPORARY CONTAINER YARD.
Development of T-105 is not considered a Special Improvement.
(4) OVERPASS. The Overpass is a Special Improvement which the

- Port shall design and construct consistent with Exhibit H and which
the Port shall maintain and repair or cause same to be maintained and

13



repaired during the term of this Lease. The Port shall pay for such
maintenance and repair costs. Actual Costs for the design and
construction of the Overpass are considered as part of the Special
Improvements Rent. Lessee shall pay its percentage shares of the
Actual Costs specified on Exhibit F as Special Improvements Rent,
each amortized at 9.25% per year for thirty (30) years, provided
however, notwithstanding the foregoing, the Special Improvements
Rent Lessee is obligated to pay for this Special Improvement shall in
no event exceed the total of both components of Lessee’'s Maximum
Share specified in Pirt Il of Exhibit F on a total or monthly basis. 'In
the event the Port obtains Federal, State, or local funding for
construction of the Overpass, said funds shall be applied solely to the
Part's share and shall not reduce the amount of or in any way affect
Lessee's payment obligations under Special Improvements Rent
unless any such funding exceeds the Port's share of this Special
t. In that event, the amount in excess of the Port's share
shall first be applied to the Port's administrative costs solely and
directly related to acquiring any such funds and secondly shall be
applied to reduce Lessee’s Special Improvements Rent. Lessee’s
obligation to begin payment of the Special Improvements Rent for this
improvement shall begin to accrue immediately following Facility
t Completion of all of the following: the Overpass, the
Entry (i.e. queuing lanes), and Gatehouse and shall be payable by
Lessee at the beginning of each month thereafter. To promote public
safety, the Port shall use good faith efforts (including reasonable
attempts to modify any applicable ordinances) during the term of this
Lease (as extended), to restrict traffic flow on the Overpass to
commercial traffic required by Lessee's (and its Affiliates’) business
and commercial traffic required by such other tenants of the Port or
other uses on private property whose proximity to said
requires their use of the Overpass during times when access to/from
:VstMarginnlemdSpothuutisimpededduetomm
lockages. '

(5) DOUBLE TRACK. The Port shall design and construct or cause to
be designed and constructed the Double Track, consistent with
Exhibit H and which the Port shall cause same to be maintained and
repaired during the term of this Lease. The Port shall pay for such
design and construction, and shall ensure maintenance and repair is
accomplished at no cost to Lessee. - Coe :

(6) RAIL BRIDGE. The Port shall cause the Rail Bridge to be
modified in compliance with all Federal, State and local laws,
regulations, ordinances and rules, to accept railroad locomotive
power ("Road Power") sufficient to service the rail for the on dock rail
capacity contempiated by this Amendment and to accept high cube
containers as known in the industry as of the date hereof, all in
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accordance with Exhibit H, at no cost to Lessee and which the Port
shall cause to be maintained and repaired at no cost to Lessee during
the term of this Lease to the standards described in Exhibit L In the
event the Rail Bridge suffers damage rendering it a constructive total
loss or a total loss or is otherwise unusable, the Port shall work to a
level of industry standard to return the Rail Bridge to service in an
expeditious manner whether or not such damage is caused by a force
majeure event to the standards described in Exhibit L

(E) ORIGINAL PREMISES.

The Port will reinforce those surface areas of the Original Premises as
approximately depicted on Exhibit A-6 on a mutually agreeable schedule.
The reinforcement will be done to a level equivalent to that on pavement
areas on the Original Premises which were reinforced in 1985 and which
shall meet the criteria described in Exhibit H. The Port will pay for the cost
of such reinforcement, provided, however, Lessee's rental obligations under
the Basic Lease, as amended, for the areas being reinforced shall not be
abated during the reinforcemnent work. Such reinforcement shall be done in
four approximately equal sechons to minimize disruption to Lessee's

operations.

(F) FILL ALTERNATIVE.

With respect to the possibility of a fill alternative, the parties recognize that
the Port is in the midst of an environmental impact review process which is
analyzing a number of remedial action and redevelopment alternatives,
involving the possibility for fill on the submerged lands to the north. Lessee
acknowledges that such fill is only an alternative at this point and is
currently subject to a full review of its impacts, mitigation possibilities, and
approval from local, state, federal, and tribal authorities.

(e)iii) EQUIPMENT.

(A) TIYCranes.

(1) Both parties acknowledge that decisions have not been made
ing the type and number of cranes to be initially used in the
Intermodal Yard. Lessee shall select and the Port shall purchase, on a
schedule to meet operational start up of the Intermodal Yard, any IY
Cranes contemplated by this Amendinent, having a cost charged by
manufacturer pius the direct administrative and engineering costs,
and certification costs of the Port and sales tax, of up to $20

million in 1992 dollars which amount shall be escalated at 4.5% per
year, commencing December 31, 1992. The Port shall own such IY
Cranes. Lessee shall pay rent on any such IY Cranes utilizing said $20
million (or any portion thereof) equal to 50% of any such IY Crane’s
costd\argedbymnufacmerplus&ednectadmstrahvemd
costs, permitting and certification costs of the Port and

engineering
sales tax, amortized at 9.25% ' per year over 14 years commencing
15



upon Facility Component Completion of the IY Facilities. Lessee shall
request the Port to acquire the initial IY Cranes no later than thirty
(30) months prior to the expiration of the Preferred Schedule for the
lYFaahues(assamemlybeexhended),soastodehvermdmstaﬂﬂ'le.
initial IY Cranes on the Premises in a timely manner. If Lessee does
not make such request within the stated time period, then the
acquisition, installation and operation of the initial IY Cranes on the
Premises shall not be considered a requirement of Facility Component
Completion of the initial IY Facilities, as that concept is used in this
Amendment. IY Crane rent related to any IY Crane, shall cease after
the end of any amortization period.

) Tl-neputusagreetheIYCnnesMhemphoed refurbished, or
modified by the Port, or additional IY Cranes shall be acquired by the
- Port (all as Lessee may direct), at any time upon written notice by
Lessee to Port. In addition to the aforementioned $20 million, as
escalated, the Port shall make available at any time during the term of
this Lease, only after the aforesaid $20 million as escalated has been
expended, up to an additional $5 million, which amount shall be
escalated at 4.5% per year commencing December 31, 1992, and which
amount shall be available at Lessee's option upon written request of
Lessee, for any IY Crane contemplated in this Amendment. Lessee
shall arnortize 100% of any portion of this $5 million (as escalated)
which Lessee may utilize, at 9.25% per year over the lesser of 14 years
or the remaining term of this Lease. Sudammnhmshallbe
considered rent and that portion relating to any IY Crane

said funds shall begin to accrue immediately following any such IY
Crane's acquisition, installation on the Premises and after it is
operational ar after any modification or refurbishment, as applicable.
Said rent shall be payable at the beginning of each month after its
accrual. IY Crane rent related to any IY Crane, shall cease after the
end of any amortization period.

(3) The parties agree the I'Y Cranes shall be replaced, refurbished, or
modified by the Port, (all as Lessee may direct), at any time Lessee
may direct upon written notice by Lessee to the Port. Upon issuance
of Lessee's written notice, the Port shall make available up to an
additional $10 million (which amount shail escalate at 4.5% per year
commencing December 31, 1992), which along with any remaining
portion of the initial $20 million as escalated and any remaining
portion of the $5 million as escalated, shall be available at Lessee'’s
option, for any such replacement, refurbishment, modification of any
IY Crane provided however, no portion of this $10 million as
escalated shall be available for acquisition of any IY Cranes which is
not used to replace an existing IY Crane. I.meeshﬂlmorhzelm
of any such portion of this $10 million as escalated which may be
uhlmd,at&?S%perymoverﬂnlawofuyu:sorﬂnmmmg
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term of this Lease. Rent shall begin to accrue immediately following
any such IY Crane's acquisition, installation on the Premises and after
same is operational or after any modification or refurbishment, as
applicable. Such rent shall be payabie at the beginning of each month
thereafter. IY Crane rent related to any IY Crane, shall cease after the
end of any amortization period.

(4) For the portion of any replacement, refurbishment or
modification, or additional acquisition costs which exceed all amounts
specified in subparagraphs (A)}(1)-(3) above (as escalated), payment of
such excess amounts shall be for the account of Lessee or as otherwise
mutually agreed to by the parties. Lessee shall continue to pay for the
full amortization period(s) regardiess of whether the applicable IY
Cranes are sold or otherwise removed from service. Provided
however:

(i) no I'Y Crane shall be removed from the Premises without
Lessee's prior written consent; and -

(ii) if any IY Crane is sold or leased by the Port, the net
proceeds will be shared as follows:

(a) the net proceeds from the sale or lease of any IY
Cranes, or portions thereof, that were purchased,
repiaced, refurbished, or modified with all or a portion
of the first $20 million (as escalated) specified in
subparagraph (A)(1) above, shall be shared equally by
the Port and Lessee;

(b) the net proceeds of any sale or lease of any IY
Cranes, or portions thereof, that were ,
replaced, refurbished, or modified with all or part of the
funds specified in subparagraphs (AX2) or (A)3) above,
or any funds Lessee contributes pursuant to this
subparagzraph (A)(4), shall be paid to Lessee; and

(c) solely with respect to funds which may be jointly
invested by the Port and Lessee upon their mutual
_ agreement pursuant to this subparagraph (A)4), the net
- proceeds of any- sale or lease of the IY Cranes, or-
portions thereof, that were purchased, replaced,
refurbished, or modified with any such funds shall be
paid to Lessee and the Port in the same proportion as

thepaymulsmdebyeadlputy.

(d) For purposes of illustration, the following exampie
is given: AnIYCramzspmchasedmﬁiSl.Smﬂhonm
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1997 dollars from the first $20 million described in
subparagraph (A)(1) and refurbished in 2002 dollars
with $500,000 from funds described in subparagraphs
(A)2) or (A)3) above. If the IY Crane is sold, the
proceeds will be shared in the proportions of 37.5% to
the Port and 62.5% to Lessee, calculated as follows: the
total investment equals $2,000,000 (i.e. $1,500,000 plus
$500,000); and the Port's share equals 37.5% (i.e. [0.5
multiplied times 51,500,000], divided by $2,000,000

equals 0.375).

(i) any sale or lease of any IY Crane by the Port to a third
party shall be at fair market value unless otherwise agreed to in

(iv) Lessee shall have first right of refusal to purchase or
lease any IY Crane; and

(v) onor after the issuance of a notice by Lessee to the Port
to replace one or more IY Cranes, Lessee shall have the opti

to purchase any such existing IY Crane to be replaced. Lessee
may exercise such option by issuing written notice promptly to
the Port that it is exercising its option. The price shall be
mutually agreed to by the parties. In the event the parties
cannot reach an agreement on price within 60 calendar days
after the date of such written notice, then fair market value
shall be determined by the procedures described in

subparagraph (A)(5) below.

(5) MECHANEM TO ESTABLISH FAIR MARKET VALUE.

Should the parties hereto fail to reach agreement on the fair market
-value within any time specified for such agreement, Lessee and the
Porugretopintly an independent appraiser to determine
Mhnm:rketvﬂueorvalueswr&mﬁﬂam(lﬂahdardays
thereafter. Failing this joint action to appoint a single appraiser
within such 15 calendar day period, the parties hereto shall each
designate an independent appraiser within 15 calendar days after the
e:pmhonofﬁupenodtoappomtannglepmtq:pnm Both
appraisers shall jointly appoint a third appraiser within an additional
15 calendar.days. The failure of one. party to appoint an appraiser
within the prescribed time period shall be deemed a waiver of its
right to appoint an appraiser and shall be deemed a joint appointment
of the appraiser appointed by the other. The appraisal of the jointly
appointed appraiser or a majority of the panel of appraisers, as
appropriate, shall be binding and conclusive on both Lessee and the
Port; provided however, if a majority of such a pane! cannot reach
concurrence, the appraisal which is neither the highest nor the lowest
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(®)

shall be binding and conclusive on both parties hereto. Appraiser(s)
shall be required to issue their decision thirty (30) calendar days after
the appointment of the last appraiser or as soon thereafter as is
practicable. The parties shall share any expenses of the appraisers
equally. - .

(6) Lessee shall be responsible for maintenance and repair of the IY
Cranes to the original manufacturer's specifications. Any dispute
under this Section 2, paragraph (e)(iii), except for those pertaining to
establishment of Fair Market Value (which shall be decided as
provide in subparagraph (A)(5) above) shall be resolved by arbitration
pursuant to Section 7, paragraph 28(b) of this Amendment.

(7) Unless Lessee agrees to buy and the Port agrees to sell any IY
Crane to Lessee, then at the expiration of the term of this Lease (as
same may be extended), Lessee shall be entitled to receive an amount
from the Port , with respect to any IY Crane not sold to Lessee, equal
to any amounts due Lessee had any IY Crane utilizing funds specified
in subparagraphs (A)(1) through (A)(3) been sold as per
subparagraphs (A)(4)ii)(a) and (ii)}(b) above at Fair Market Value
determined either by mutual agreement or pursuant to (A)(5) above
in the absence of mutual agreement. In the event the Port does not
elect to keep any or all of the IY Cranes at the end of the term of this
Lease (as it may be extended), Lessee shall have an option to purchase
any IY Crane the Port does not keep, atamutuallyagreedpriceupon
issuance of written notice. If the parties cannot reach an
pnoemﬁméﬂcala\dudaysnﬁer&edateofsuchwnthmnohceby
Lessee, then fair market value shall be determined by the procedures
contained in subparagraph (A)(5) above. The proceeds shall be
distributed as per subparagraph (A)(4)(ii) above.

CONTAINER CRANES.

(1) GENERAL
(a) ACQUISITION AND RENT.
Upon Lessee's written request, at any time during the first
twenty (20) years of this Amendment following Total Facility
Completion, the Port shall purchase up to two container cranes

ofLmeeschomempableofﬁuenﬂyworkmgAPLscumt
and future vessels. Such container cranes shall not have crane

rail load requirements that exceed the load capabilities of the
existing apron as of the date of this Amendment; provided
however, notwithstanding the foregoing, this crane rail load
limitation shall not apply to any container crane acquired at
Lessee's request for purposes of operating on the Fourth Berth
and the northernmost 400 feet of berth specified in the
definition of Expansion Premises (such areas to have crane rail
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load limitations as per Exhibit H). Lessee shall pay rent to the
Poﬂfor&emmne(s)basedon&\emstchargedbyﬁle
manufacturer plus the direct administrative and engineering
costs of the Port and permitting, certification costs and sales
tax, amortized at a 925% per year, over 30 years commencing
upon (i) the acquisition and installation of any such container
crane and after any such container crane is operational; and (ii)
only with respect to any such container crane which Lessee
tes in writing shall be used for the Fourth Berth, then
the earlier of Facility Component Completion of the Fourth
Berth or Lessee's use of any such container crane. Such rent
due from Lessee shall cease (whether fully amortized or not),
upon the earlier of (i) termination of this Lease (and any
extensions thereto); or (ii) after any such container crane has
been fully amortized unless otherwise mutually agreed in
writing by the parties. After any such container crane has been
fully amortized, the parties hereto shall renegotiate the rent
due on any such container crane at the then prevailing fair
market value, or in the absence of such mutual agreement, the
rent shall be decided pursuant to the arbitration procedure in
Section 7, subparagraph 28(b) of this Amendment.

(b) LESSEE OPTION TO PURCHASE.

Lessee, upon the issuance of written notice to the Port at any
time during the term of this Lease (or any extensions thereto)
followingfourbem(lﬂyauaﬁercommmmdrentm
any container crane contemplated in subpangnph (B)(1)(a)
above, shall have the option to purchase any such container
mspeaﬁedmsubpuagnph@)(l)(a)above&nmﬂn?ort
at the fair market value; provided however, the determination
of fair market value of any such container crane shall not
include any value added to any container crane by any future
enhancements to the extent such enhancements were directly
paid or amortized as rent by Lessee. Should the parties be
urable to agree upon the fair market value within 60 calendar
days after the date of any such written notice then the fair
market value of any such container crane shall be determined
in accordance with the appraisal procedure set forth in
~ subparagraph (BY1)}{(d) below and such sum shall be due
within thirty (30) calendar days of such appraisal
determination.

(c) LESSEE ELECTION.

Lessee may elect to supply one or more container cranes for the
Premises instead of, or in addition to, any container cranes

specified in subparagraph (B)(1)(a) above.
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(d) MECHANISM TO ESTABLISH FAIR MARKET VALUE.
Should the parties hereto fail to reach agreement on the fair
market value within any time specified for such agreement,
Lessee and the Port agree to jointly appoint an independent
appraiser to determine such fair market value or values within
fifteen (15) calendar days hereafter. Failing this joint action to
appoint a single appraiser within such 15 calendar day period,
the parties hereto shall each designate an independent
within 15 calendar days after the expiration of the
period toappoint a single joint appraiser. Both appraisers shall
jointly appoint a third appraiser within an additional 15
calendar days. The failure of one party to appoint an appraiser
w:&m&ueprsaibedmepenodshaﬂbedeemedawmverof
xts right to appoint an appraiser and shall be deemed a joint
tment of the appraiser appointed by the other. The
appmsulof&xe)omﬂyuppomudappmorama;ongrof&e
panel of appraisers, as appropriate, shall be binding and
conclusive on both Lessee and the Port; provided however, if a
majority of such a panel cannot reach concurrence, the
which is neither the highest nor the lowest shall be
and conclusive on both parties hereto. Appraiser(s)
sha]lherequi:edtoiasmﬂreirdedsion&miﬂy@)caluﬁu
days after the appointment of the last appraiser or as soon
thereafter as is practicable. The parties shall share any

expmsesof&neapprmsersequally

(e) ENHANCEMENTS.

Upon Lessee's written request, future enhancements (except as
provided in Section 2, paragraph (e)(iiiXB)(2) below pertaining
to container crane raising) to any Port owned container crane
shall be paid for by the Port, and Lessee shall pay rent on any
such enhancements based on an amortization schedule of the
enhancement costs (including the Port's direct administrative

‘and enginpert and i ye ificati and

sales tax) with a rate of return equal to 925% per year applied
over the remaining term of the Lease (as it may be extended)
regardless of any sale. Lessee shall also have the right to make
any such enhancements at its Own cost and expense upon the
written consent of the Port which shall not be unreasonably
withheld, ° ; _ _ . _

(ff MAINTENANCE AND REPAIR; SECONDARY USE
RIGHTS.

Lessee shall be responsible for maintenance and repair to the
ongmalmmufacturersspeaficahonsmdfuehngofﬁ\e
container cranes. If the Part constructs the Fourth Berth, and
the Fourth Berth is not part of the Premises, Lessee shall have
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secondary use rights for the Fourth Berth and to any container
cranes installed for use on the Fourth Berth. In that event,
Lessee shall pay the Port's tariff rate for use of such cranes and
for all other charges connected to use of the Fourth Berth.

(2) CRANE RAISING. :

Within 24 months of Lessee's written request, the Port will have
completed increasing the height of the first of up to five existing Port-
owned container cranes and the remainder of them in an expeditious
manner by up to 20 feet in arder to allow these container cranes to
accommodate higher container stacks on container vessels which will
dock at the Premises, subject to conformance with acceptable
engineering standards and the following conditions:

() Cranes 61, 62 and/or 63 will be raised first upon Lessee’s
written request. The Port shall pay permitting, engineering,
design, construction, certification, sales tax and the Port's direct
administrative costs for raising of these cranes, and such costs
shall be repaid to the Port by Lesase as rent based on a 925%
amortization schedule over 30 years, or the remaining term of
this Lease , whichever is less.

(b) Lessee shall have the following crane raising options with
respect to container cranes 64 and/or 68:

(1) Cranes 64 and/or 68 will be raised following the
ising of cranes 61, 62 and 63 upon Lessee's written
The Port will pay for raising cranes 64 and/or
68. From the time crane 64 and/or 68 is raised, the total
minimum amnual guarantee for that particular crane
(now at 625 hours) will be established as follows: 0-30
months 625 hours; 31-60 months 937 hours; 61 months
to end of Lease term 1,250 hours; or

(2) Cranes 64 and/or €8 will be raised following the
raising of cranes 61, &md&upmlmeeswnm

request. The Port shall pay

design,
Poﬂsdnedadmmkmmmformsmgm“
and/or 68 and such costs shall be repaid to the Port by -
Lessee as rent based on an amortization of 9.25% per
year for the lesser of 30 years or the remaining term of
this Lease; or

(3) Lessee may pay to raise either or both of Cranes 64
and 68 at its own cost and expense.
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(e)(iv) SPECIAL IMPROVEMENTS - CAP ON COSTS.

(A)  Exhibit F contains a list of Special Improvements to be constructed by
the Port for which Special Improvements Rent shall be paid. The Actual
Cost Caps are described in Exhibit F, Part II, >nd such Actual Cost Caps shall
apply regardless of the Actual Costs of any Special Improvement, subject to
any Changes pursuant to paragraph (e)}(v) of this Section 2. Lessee’s
Maximum Share regardless of Actual Cost for each of the Special
Improvements listed in Exhibit F, shall be capped and not exceed the amount
derived by multiplying the percentage assigned in Exhibit F as Lessee’s
percentage share for each of the Special Improvement's Actual Cost, times
the amount in the Actual Cost Cap column in Exhibit F for such
improvements. Provided, however, if Lessee issues a written notice to the
Port specifically requesting that construction of a Special Improvement be
delayed beyond December 31, 1996, Lessee’s Actual Cost Cap specified in
Exhibit F would increase at a 4.5% annual compounded inflation factor
between December 31, 1996 and the last month of the requested delay.

(B) IfAcnnlCoslsfmmySpednlImpmvementmle-ssﬁmtheAcmd
Cost Cap contained on Exhibit F for such improvement, the actual lesser
amount will be used as the basis for calculating Lessee’s Special
Improvement Rent payments.

(e)(v) APPROVAL OF PLANS AND SPECIFICATIONS; CHANGES.

The following provisions govern Changes and /or other modifications. This entire
provision (including without limitation Lessee’s right to challenge the Port's
estimates) shall be subject to the arbitration procedure in Section 7, subparagraph
28(b) of this Amendment.

(A) DEFINITIONS.
For purposes of this Section 2, paragraph (e)(v), the following definitions
shall apply: .

(1) Total Facility=The collective sum of all Facility Components,
which, when Total Facility Completion is achieved, provides Lessee
withallofthephysicalelemmtsofﬁufacilityreqtﬁ:edbyﬂﬁs
Amendment.

(v Cmceptualbtsxgn—'n\e drawmgs plans, spea.ﬁcahons and
other materials which represent a level of detail equivalent to
approximately fifteen percent (15%) completion of the design
necessary to construct or otherwise improve a Facility Component in
a good workmanlike manner and shall include an estimated Actual
Cost based on Exhibit H. The materials used to describe the
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(B)

Conceptual Design shall, at a minimum, identify and describe all
major elements of the Facility Component.

(3) Final Design—-The contract documents, including drawings and
tions, which represent a level of detail equivalent to one
hundred percent (100%) completion of the design necessary to
construct or otherwise improve the Facility Component in a good
workmanlike manner and which includes a cost estimate.

(4) Change—Any modification requested in writing by Lessee to the
scope or specifications of a Facility Component required by this
Amendment (as amended, including supporting documents), which
by mutual agreement or arbitration does affect the estimated Actual
Cost at the time of the request and /or impacts the Actual Schedule as
per graph (G) below, for Facility Component Completion of
the IY Facilities, Total Facility Completion, and /or Facility
Component Completion of the Fourth Berth (if exercised by Lessee) as
described under (G)(1) below.

(5) Actual Schedule-Detailed current schedule for expected Facility
Component letion of all Facility Components. Such schedule
shall be made available to both parties and shall include a critical path
for each of the following items: Facility Component Completion of
the IY Facilities, Total Facility Completion, and Facility Component
Completion of the Fourth Berth (if exercised by Lessee).

(6) Completion—For s:gnmh(e)(v),&cmﬁuaan
dmyshpmmrphtedhm is acceptable by either mutual
agreement or by resolution pursuant to the arbitration procedure.
PERIOD UP TO COMPLETION OF CONCEPTUAL DESIGN.

(1) Promptly after execution of this Amendment, the Port and Lessee
shall each designate in writing Project Leaders to respond to issues
arising herein. Eadaputynhlldsodesxgmte,mwnmg,l’mgram
Supervisors to oversee the Project Leaders.

(2) All issues regarding the Conceptual Design shall be reviewed

pmmw&nfonowmgdocmisuduﬁormammdesmdmg
orderofpnodtyuﬂmorhnce:

- (a) nmelase,asanmtded.mdudng:dlibitHasmmded.

- )
W%mwwmmmdmg



(c) Data and criteria developed and agreed to by the Port and
Lessee during the period up to mutual approval of Conceptual
Design.

(3) ‘nlePortshalldevelopaCmceptualDesxgnfor&leTotal Fadlity
in accordance with the provisions of (B)(£, above

(4) The Port's and Lessee’s respective Project Leaders shall attempt to
resolve any disagreement on Conceptual Design or on whether a
proposed modification is a Change which arises during this period.

(5) Disagreements which cannot be resolved by the Project Leaders

shall be referred to the two Program Supervisors who shall attempt to
resolve the issue in accordance with the provisions of (B)(2) above.

(C) APPROVAL OF CONCEPTUAL DESIGN OF ANY FACILITY
COMPONENT.

(1) TheproposedComeptualDesxgnshallbesubnuthedtoLsseefor
, however, no such approval shall relieve the

ts approval
Portofntsobhgat:mtocomplywxﬁullapphcable laws, regulations,
ordinances, and other similar requirements). Lessee shall review the

proposed Conceptual Design solely on the basis of whether or not the
proposed Conceptual Design is consistent with the documents and
information as described in subparagraph (B)X2) above. Within four
(4) Business Days after receipt, Lessee shall, in writing, either approve
the proposed Conceptual Design in whole or in part with details in
wnhngofanyobyecuomorrqect&lepmposedecepnnle:gnm
whole or in part with written detailed explanation thereof. If all or
paﬂof&epmpooedemepﬂstxgnmre}ecud,ﬂlePortshall
resubmit same after responding to said objection(s) which shall then
be subject to the same procedure. If the parties cannot agree as to
and intent of the improvements as contemplated by this Amendment
or whether any such aspect constitutes a Change after resubmission of
the proposed Conceptual Design, then either party may call for the
dispute to be resolved in accordance with the following procedures:

~ (a) The parties’ Prqectleadetsshnllmmdntelybegmgood
faith negotiations to resolve any
aocept:hhtyofﬁteproposedConoeptunlDes:gn Such
negotiations shall not exceed four (4) Business Days.

®) I the px;eshl’ro;ect Leagfers cannot resolve such
disagreements expiration of the preceding period, the
dispute shall be immediately referred to the parties’ Program
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, who shall thereafter attempt to resolve the dispute
within five (5) Business Days.

(c) If the parties’ Program Supervisors cannot resolve the
dispute after the expiration of the precedirig five Business Day
period above, then the dispute may be referred by either party
for arbitration pursuant to Section 7, subparagraph 28(b) of this
Amendment. All correspondence, materials, drawings, and
cost information relating to the modification will be available
to the arbitrator for his or her review. Lessee may direct the
Port in writing to proceed in accordance with Lessee's
instructions regardless of the pendency of any dispute and the
Port shall so comply.

(Z)H\ePortshallbelﬂowedtomakerWisionstoﬂ\eagreed
Conceptual Design or the Final Design (and shall notify Lessee of any
such revisions to the extent practicable) only if such proposed

(b) provide Fadlity Components which are functionally
equivalent to the improvements as designed; and

() maintain the same -quality level as specified in the
applicable documents; and

(d) do not have an impact on the Actual Schedule completion
dates and do not substantially increase the estimated Actual
Costs. ’

The Port may implement such revisions for a Fadility Component
prior to Facility Component Completion. revisions
which do not meet the above criteria may only be undertaken after
Lessee gives its written permission. Disputes which arise with respect
toﬂusmthershallbemb]ectto&neresoluumpromdnmmﬂus

. suhpuagnph C.
(D) PERIODAFIERCOWLEHONOFCONCEPHJALDGNUP'I'O
FINAL DESIGN.

Proposed modifications to the a -upon Conceptual Design, up to
approval of the Final Design, shall be handled as follows: P

Q1) Aproposedmodxﬁcahonwﬂlbemwedbyﬁne?oﬂ?ro)ect
Leader for impacts on labor, materials, equipment, cost, Actual

. e - . .. - % T .. . L e



Schedule, and other direct impacts. Such impacts on estimated Actual
Cost and Actual Schedule shall be quantified by the Port. The Port
shall reply in writing to Lessee’s Project Leader within four (4)
Business Days from the date of receipt of the requested modification
regarding the impacts on estimated Actual Cost and Actual Schedule
and the Port's judgment as to whether - not the modification

constitutes a Change.

(2) Lessee's Project Leader shall respond within four (4) Business
Days after receipt of the above-referenced written communication to
the Port with a decision to proceed with, modify, or reject the
proposed modification.

(3) Lessee may direct the Port in writing to proceed with a proposed
modification at any time and -the Port shall do so; provided, however,
if Lessee does not give such direction in writing at the time it initially
proposes the modification to the Port, the period fram the time such
proposal is initially made until Lessee gives the Port notice to proceed
in writing shall be included in the consideration of the impact on the
Actual Schedule. The Port will isolate the cost and Actual Schedule
impacts of such modification.

(4) The parties' project Leaders shall immediately begin good faith

iations to resolve any disagreements regarding estimated Actual
Cost and Actual Schedule impacts and /or whether such modification
constitutes a Change. Such negotiations shall not exceed four (4)
Business Days.

(5) If the parties’ Project Leaders cannot resolve such disagreements
after the expiration of the preceding period, the dispute shall be
immediately referred to the parties’ Program Supervisors, who shall
thereafter attempt to resolve the dispute within five (5) additional
Business Days. .

(6) If the parties’ Project Supervisors cannot resolve the dispute after
the expiration of the preceding five Business Day period above, then
the dispute may be referred by either party for arbitration pursuant to
the Section 7, subparagraph 28(b) of this Amendment. All
correspondence, materials, drawings, and cost information relating to
the modification will be available to the arbitratar for his or her
review.,

(7) Lessee may direct the Port in writing to proceed in accordance

with Lessee’s instructions regardless of the pendency of dxspute
and the Port shall so comply. o




(E) APPROVAL OF FINAL DESIGN OF ANY FACILITY COMPONENT.
The proposed Final Design of any Facility Component shall be submitted to
Lessee for approval by Lessee (provided, however, no such approval shall
relieve the Port of its obligation to comply with all applicable laws,
regulations  ordinances, and other similar requirements). Lessee shall
reviewtheproposedFimleignonﬂubasisofwhe&\erornotthe
proposed final design is consistent with the Conceptual Design, the
documents and information specified in subparagraph B(2) above of this
paragraph (e)(v), and other agreed to modifications or Changes made during
the time leading up to submission of the Final Design for approval. Within
ten (10) Business Days after receipt, Lessee shall, in writing, either approve
the proposed Final Design in whole or in part with details in writing of any
objections or reject the proposed Final Design in whole or in part with
wnttendetaﬂedexphmhon&meof If all or part of any proposed Final
Design is rejected, the Port shall resubmit same after responding to said
ob;ectnn(s)wluduhnﬂtlmbembpcuoﬂsempmmdme. If the parties
cannot agree as to whether the proposed Final Design conforms with the
scope and intent of the improvements as contemplated by this Amendment
or whether any such aspect may constitute a Change (as asserted by either
party) after resubmission of the proposed Final Design, then either party
may call for the dispute to be resolved in accordance with the same

procedures provided in subparagraph C above.

(F) PERIOD AFTER FINAL DESIGN UP TO FACILITY COMPONENT
COMPLETION OF ANY FACILITY COMPONENT.

Proposed modifications by Lessee to the Final Design of any Facility
Component as approved shall be handled as follows:

(1) A proposed modification will be reviewed by the Port Project
Leader for impacts on labor, materials, equipment, estimated Actual
Cost, Actual Schedule, and other direct impacts. Such impacts on
estimated Actual Cost and Actual Schedule shall be quantified by the
Port. The Port shall reply to Lessee's Project Leader within four (4)
Business Days from the date of receipt of the requested change
regarding the impacts on estimated Actual Cost and Actual Schedule
mdthePorts]udgmuunbwheﬂ\uornotsudlmod:ﬁcahon

cmshtuusaClunge.

(2) Lessee’s Project Leader shall respond within four (4) Business
Days to the Port with a decision to proceed with, modify, or reject the -
proposed modification.

(3) Lessee may direct the Port in writing to proceed with a proposed
modification at any time and the Port shall do so; provided, however,
ﬁLesseedosnotgtvemdtdnecbonmwnmtgatﬁwhmenmﬂy
proposes the modification to the Port, the period from the time such
proposa!:smmhaﬂymademﬂihsseegwesthe?mtmh&topmmed
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in writing shall be included in the consideration of the impact on the
Actual Schedule. The Port will isolate the estimated cost and Actual
Schedule impacts of such modification.

(4) The parties' Project Leaders shall immediately begin good faith

tions to resolve any disagreements regarding estimated Actual
Cost and Actual Schedule impacts and/or whether such modification
constitutes a Change. Such negotiations shall not exceed four (4)
Business Days.

(5) If the parties’ Project Leaders cannot resolve such disagreements,
&ued:sputeshanbereferredw:&tmhvo(Z)anmessDaysafter
conclusion of the negotiations described in (4) above to the parties’
Program Supervisors, who shall attempt to resolve such

- disagreements within three (3) Business Days,

(6) If the parties’ Program Supervisors cannot resolve the dispute
after the expiration of the preceding three Business Day period above,
then the dispute may be referred by either party for arbitration
pursuant to Section 7, subparagraph 28(b) of this Amendment. All
materials, drawings, and cost information relating to
the modification will be available to the arbitrator for his or her

review.

(7) Lessee may direct the Port in writing to proceed in accordance
with Lessee’s instructions regardless of the pendency of any dispute
and the Port shall so comply.

(G) SCHEDULE IMPACTS.
(1) With respect to any modification or the cumulative effect of
multiple modifications, the Port will quantify, using critical path
analysis, any impact on the current Actual Schedule for inclusion in
the submittals to Lessee required in this subparagraph (e)Xv).

(a) If such impact does not extend the Actual Schedule beyond
the Preferred Schedule, there will be no Change for purposes of
schedule impacts.

(b) If such impact does extend the Actual Schedule and that
" extension (or portion therecf) goes beyond the Preferred
Schedule, the modification will be deemed a Change based on
the impact to the Actual Schedule and an equal extension of
time (to the extent such extension goes beyond the Preferred
Schedule) shall be applied to the Conservative Schedule for

any or all of the following impacted items: Facility Component
Completion of the IY Facilities; Total Facility Completion; and
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Facility Component Completion of the Fourth Berth (if
exercised by Lessee).

(c) If the Conservative Schedule has been extended under
(1((t) above, and Lessee subsequently requests a Change
wh;dueduoesﬂuAcmnIScheduleforﬂ\eIYPauhbes,Total
Facility Completion, and /or the Fourth Berth (if exercised by
Lessee), an equal reduction of time shall be applied to the
applicable Conservative Schedule dates; provided, however, in
no event shall the Conservative Schedule dates be moved back
to dates earlier than those given in Section 1.G.

(2) With respect to all Changes that affect the Actual Schedule, the
Port will use its good faith efforts to prevent or minimize delays and
ensure that the Conservative Schedule for the IY Facilities, Total
Facility Completion, and the Fourth Berth (if exercised by Lessee) will
be met.

(H) PAYMENTS AS A RESULT OF A CHANGE; SAVINGS POOL.

(1) PAYMENTS.

(a) The estimated Actual Cost of a Change or series of Changes
{whether a net increase or a net reduction) shall be determined
based upon one of the following two applicable estimated
Actual Costs: for&nepaiodpnortomplehmomecephnl
Design, the estimated Actual Cost of

w:&ul‘xhibﬂ!-lat&nhmeofmhpnof&usmg\dmuu
(which is equal to the "Actual Cost Cap” specified in Part I of
Exhibit F for Special Improvements); or, for the period

() IflCllmgefOtaSpedllhnprovemem:emﬂtsmamt
increage in the Port's estimated Actual Cost for such
t, and the resultant estimated Actual Cost of the
relevant Special Improvement is below the “Actual Cost Cap”
on Part I of Exhibit F hereto, Lessee’s rental payment
obligation for-such Change shall be based on Lessee's
share of the estimated Actual Cost of such
as "Lessee’s % Share” in Part II of Exhibit F. To the
extent that such estimated net increase for a Speci
Improvement Change exceeds the “"Actual Cost Cap,” Lessee
shall pay 100% of such amount over the Actual Cost Cap as
rent (amortized over 30 years at 925%).
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(c) If a Change for a Facility Component which is not a Special
Improvement results in a net increase in the Port's estimated
Actual Cost, Lessee shall pay 100% of such amount which is
attributable to such Change as rent (amortized over 30 years at
9.25%). Any Change which results in a net decrease in the
Port’s estimated Actual Cost for such Facihiy Component
(which is not a Special Improvement) shall accrue to the Port's
benefit.

(2) SAVINGS POOL.
In the event Lessee chooses to make a Change which reduces the
scope of work on any Special Improvement, and such Change results
in a reduction of the estimated Actual Cost to complete said Special
from the applicable estimated Actual Cost, the savings
shall be multiplied by the "Port'’s % Share” specified in Part O of
Exhibit F hereto. Such product shall be placed in a pool (the "Savings
Pool”). Such Savings Pool may be used by Lessee in Lessee
modifications or Changes which add to the estimated Actual Cost of
any Special Improvement and the estimated Actual Cost for any such
Special shal! be reduced by the amount from the
Savings Pool. Provided however, this shall not affect the Port's right
to claim schedule impact if the Port believes such an impact will
occur; and provided further, any amounts in the Savings Pool which
have not been spent by the time of Total Facility Completion shall
cease being available to Lessee. The parties agree that Savings Pool
amounts which are created as a result of a deductive Change in the
. Gatehouse scope requested by Lessee ghall be applied solely to the
estimated Actual Costs of Changes for: an Intermodal Yard tower;
CFS rail spur and associated turnout; CFS truck scale purchase and
installation; a canopy at the Maintenance and Repair facility "M & R);
"genset” mounting area under the M & R canopy; steam cleaning area
under the M & R canopy; the slab under the M & R canopy; an
Actual Costs to the Gatehouse. Lessee-requested reductions in the
scope of the M & R do not create a savings pool.

(e)(vi) EXTENSION OF TIME FOR TOTAL FACILITY COMPLETION.

(A) I the Port provides .Lessee with a written notice as hereinafter
provided, the Port shall be entitled to an extension to the Conservative -
Schedule for delay to the extent (i) there is a specific cause of delay which the
Port can demonstrate will solely and directly delay Total Facility
Completion or Facility Component Completion and such delay
detrimentally affects the critical path of work; and (ii) such delay is one of
the excusable causes set forth in subparagraph (vi)}(B) below; and (iii) the
Port demonstrates that it used its good faith efforts to prevent or minimize
the actual delay, including without limitation performing other or additional
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work contemplated by this Amendment; and (iv) but for such cause of delay,
Total Facility Completion or, Faclity Component Completion, as applicable,
would have occurred on time. The amount of any such extension shall be
the number of days by which the Port can demonstrate that Total Facility
Completion or Facility Component Completion, as appropriate will be
delayed solely and directly by such cause of delay. The Port shall at all times
have the burden of proving each of the matters required to be established for
excusable delay; and in the event that it is not possible to determine whether
or to what extent any delay is attributable to causes excused by the terms
hereof, the Port shall not be entitled to any extension for performance and
Lesseestullbeenhﬁedtomhqmdabddamagsfoﬂheenﬁrepenodof
delay.

(B) The Port shall be entitied to an extension as provided in (vi)(A) above
for any delay caused by Lessee (other than those caused by Lessee in
exercising any of its rights or duties in accordance with this Amendment); by
formal action of government prohibiting construction by war or preparation
for war; by acts of God (other than ordinary storms or inclement weather
conditions), earthquake, hurricanes, lightning, floods, or landslides or other
acts of overwhelming force, explosions, fires, riots, insurrections, sabotage,
blockages, embargoes or epidemics as are the result of causes reasonably
beyond the Port's control, labor strikes or strife including lockouts.

Notwithstanding anything to the contrary in this Lease, the Port shall not be
entitled to excusable delay for (i) any cause of delay in existence as of the
date of this Amendment; or (ii) for any delay to the extent caused by any
environmental matter related to the Expansion Premises unless the Port
demonstrates the delay caused by the environmental matter is caused by
Lessee or other users of the Premises authorized by Lessee or, if timely

exercised, the Option Premises.

(C) The Port shall deliver to Lessee written notice of a cause of delay
pursuant to this subsection (vi) as soon as practicable but no later than 14
calendar days after the date which the Port had knowledge or should have
had knowledge of such cause of delay. Within 14 calendar days after such
cause of delay shall have ended, the Port shall deliver to Lessee written
notice of the actual or estimated time of delay resulting from such cause
which specifies the cause of the delay and any detailed documentation as is
then available justifying such extension. Any further documentation
~ thereafter becoming available shall promptly be provided to Lessee. On the
basis of the Port's documentation, Lessee and the Port shall confer and -
attempt to agree upon the number of days of any extension for performance
and if the parties cannot agree, any such extension shall be determined
pursuant to Section 7, paragraph 28(b).

(D) No extension of time shall be granted pursuant to this paragraph
(e)(u)mdeas&nPoﬂMhaveﬁrstddxveredbyhxorU.S.maﬂmy
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wnttennohoesando&nerdocummtahmmﬂun&whmehnutahmsetform
in this paragraph (e)(vi).

SECTION 3. Subparagraphs (h), (i), (j), (k), (I), and (m) are hereby added to
paragraph 1 (LEASED PREMISES AND EQUIPMENT) of the Basic Lease, as

(h)

OFF-PREMISES TEMPORARY CONTAINER YARD LEASEHOLD.
(i) The Off-Premises Temporary Container Yard ("OPTCY") for
empty containers will be provided at Terminal 105 in the stages
described on Exhibit G beginning with the start of construction of the
Expansion Premises. Lessee shall continue to pay rent for the Salmon
Terminals Storage Area and Lockheed Storage Area (as now leased
pursuant to those certain leases between APL and the Port dated July
2, 1990 and February 26, 1991, hereinafter collectively the "Rental
Agreements”) during the period construction takes place within the
Salmon Terminals Storage Area. The Rental Agreement for the
Salmon Terminals Storage Area shall terminate upon Facility
Component Completion of that area and Basic Land and
Improvements Rent shall commence from that time. Lessee shall
continue to pay rent for the Lockheed Storage Area and shall continue
to use both the OPTCY without any charge and up to ten (10) acres of
usable space on the Lockheed Storage Area umtil Total Facility
Complehm(mhdmgFacﬂxWCompMComplehmof&cOpbon
Premises, unless Lessee's option is exercised pursuant to Section 3,
subpangnphs (iXiXA) or (iXi)(B) of this Amendment). Lessee at its
discretion may choose to discontinue use of both the OPTCY and the
Lockheed Storage Area prior to Total Facility Completion (as limited
above), in which event the Rental Agreement for the Lockheed
Storage Area shall terminate. Should Lessee at its discretion decide to
exercise its option for the Option Premises at a later date than those
specified in Section 3, subparagraphs (ii)(A) or (iXi}(B) of this
Amendment, the Port shall provide as many usable acres in the
Option Premises as feasible during stage construction of the Option
Premises (subject to any lease by the Port with interim tenants which
is in accordance with Section 3, subparagraph (i)(ii) of this
Amendment).

(ii) The parties agree that Lessee need not relocate its off-premises
temporary storage at the OPTCY back to the Premises until Total
Facility Completion (excluding Facility Compm Completion of the
Option Premises, unless Lessee’s option is exercised pursuant to
Section 3, subparagraphs (i}i)(A) or (iXi}(B) of this Amdment),
provided Lessee may decide to relocate, in its sole discretion, prio

Total Facility Completion (excluding Facihty Compoment Compleuon
of the Option Premises, unless Lessee's exercised pursuant to
Section 3, subparagraphs (i)(i)(A) or (1)(1)(3) of this Amendment).
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After such time, Lessee shall pay at the then prevailing market rate
should Lessee desire to continue to utilize the OPTCY. Any dispute
arising out of this Section 3, subparagraphs (h)(i) and/or (h)ii) shall
be resolved by arbitration pursuant to Section 7, paragraph 28(b).

(iii)Ashareoflassee’soPmﬁngcosisforusingtheOFI'CYsha]lbe
paid by the Port to Lessee on the basis of the number of Drayage
Moves. The Port’s share of this cost shall be equal to a payment for
each Drayage Move made to Lessee equal to 50% of the average dray
cost for a Port truck and driver making at least two moves between
the Premises and the OPTCY per hour. The Port's payments shall not
exceed the cost for 10,000 Drayage Moves in a single year, or prorated
at this rate for periods less than one year. Any such payments made
pursuant to this subparagraph (iii) shall be made on a monthly basis
with such supporting documentation as Lessee or the Port shall
reasonably request and shall commence upon Lessee’s startup of
operations at the OPTCY.

(iv) The parties hereto agree that the Port's Terminal 105 tenant,
Crowley Marine Services ("CMS") shall have the right of limited
access to , and use of SW. Idaho Street between West Marginal Way
S.W. and the Duwamish Waterway for moving crawler cranes and lift
trucks between the CMS equipment maintenance shop and the CMS
apron ares. Lessee shall be provided with reasonable prior written
notice of the date and time of each move, and each move shall be
scheduled to first accommodate Lessee's use of SW. Idaho Street. The
parties hereto estimate CMS activity of SW. Idaho Street will consist
of approximately five (5) round trips per year with crawler cranes,
and two (2) round trips per month with lift trucks.

(i) OPTIONS TOEXPAND. ' .
Lessee ghall have the following options to expand the Premises to include
ﬂquhoannnses(Ot'OP')ltImsaoledamhon,ﬂb)ecttoﬂ\e
following conditions stated below:

(i) OPTIONS: Isseeshﬂlhavethefollowingtwoopﬁmnhtedto
the Option Premises which shall be exercisable by Lessee for the
period from the effective date of this Amendment and shall continue

foramyurpeﬁodfollowmgTonl&dhtyComplehmbutmm
event later than December 31, 2009:

(A) OPTION PREMISES EXCLUSIVE OF THE FOURTH
BERTH. Lessee shall have an option to include the Option
Premises (exclusive of the Fourth Berth) in the initial
expansion. Upon issuance of written notice by Lessee on or
before June 1, 1995, then the OP, (exclusive of the Fourth Berth)
Mbenuﬂudedh&es&nduleforTohlhcﬂityComphhon
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within the Conservative Schedule. Should Lessee exercise this
option, Lessee shall subsequently have, at any time during the
Option Period, the option to require the Port to construct the
Fourth Berth upon issuance of written notice to that effect.

(B) OPTION PREMISES INCLUSIVE OF THE FOURTH
BERTH. Lessee shall have an option to include the Option
Premises (inclusive of the Fourth Berth) in the initial

Upon issuance of written notice by Lessee on or before March
1, 1995, then the OP (inclusive of the Fourth Berth) shall be
included in the schedule for Total Facility Completion within
the Conservative Schedule.

(ii) CONDITIONS:

(A) Should the Option Premises be developed, and added to -
the Premises, the Lease rental rate will be the same as the then
prevailing Basic Land and Improvements Rent for the

ion Premises, as shown in Part 1 of Exhibit F, through
the end of the Lease term. The Port reserves approximately 1.5
acres of land abutting the north side of the Option Premises, as
shown on Exhibit A-6, to be used for access and support of the
piers extending north from the shoreline. If the Port decides
not to utilize the piers by completion of Final Design for the
Opuonheuuses(exdumof&nl:omﬁnﬂerﬂi),&ePortslull
notify Lessee of the availability of the 1.5 acres and shall
include it as part of the Option Premises.

(B) Lessee's options are subject to any lease with an interim
tenant(s). Until Lessee exercises either of its options for the OP,
the Port retains the sole right to determine when to develop the
Option Premises and to choose interim tenants (at whatever
level of development). Any lease with an interim tenant(s) -
shall not be of a length in excess of 3 years (inclusive of any
options to renew), unless a longer term is mutually agreed to
by the Port and Lessee in writing and shall not deprive Lessee
of its ten (10) acres of the Lockheed Storage Area prior to Total
Facility Completion as per Section 3, subparagraph (h) of this
Amendment. Lessee’s option to exercise its rights with respect

(1) In the event that the Option Premises have not been
developed to the standards of the improved Salmon
Terminals Storage Area, with the Fourth Berth in place,
and an interim tenant is leasing the Option Premises, the
Port shall have no more than 36 months beyond the
expiration of any lease of any interim tenant (plus any
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additional time solely and directly related to obtaining
necessary Jand use and environmental permits which
the Port undertakes to obtain as expeditiously as
possible) to develop the area as required for Lessee's
operation. (The 36-plus months will be reduced to the
mht&emmnmgpenodmmmmmmams

lease can be used to begin the development process).

(2) In the event that the Option Premises are not under
lease to an interim tenant at the time of Lessee exercising
its option, the Port shall have no more than 36 months
(plus any additional time required for obtaining
necessary land use and environmental permits) to
develop the area for Lessee’s use as contemplated in
Exhibit H. .

(C) OTHER CONDITIONS

(1) Shouid the Port Jease the Option Premises to an
interim non-container terminal tenant(s), and choose not
to fully develop the area to the standards of the
i Salmon Terminals Storage Area, the Port will
provide (and Lessee will cooperate in providing) the
interim tenant with access to the Option Premises along
the north boundary, which may require vehicle right-of-
. way and movement across the Intermodal Yard tail
track and other connected areas as needed for workable
interim tenant(s) access. To the degree feasible, this
access will also serve as the means of access for
construction equipment in the event of development of
the Option Premises at any future date.

@) Dcmmymmpeﬁod to Lessee taking
OpumPremses,butwbsequmwﬁnePort
developmgﬂ\eOmemmuesbthemdudsof&e
improved Salmon Terminals Storage Area, Lessee will
cooperate in providing for joint gate facilities and
mmmmbﬁcOphmPrmnesoffﬂ\eOvupass
and for joint use of the Intermodal Yard by any
. independent container operator tenant using the Option
Premises, uniess mutually agreed otherwise. Lessee will
provide gate receival/delivery "and on-dock rail
operational services on a contract basis (at then
prevailing market rates) to any independent container
on interim lease on the Option Premises

utilizing Lessee's gate/entry and the Intermodal Yard.
Any interim container terminal tenants will berth their
vessels at the Fourth Berth and will be allowed
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secondaryuseof&nebe:ﬁtandconﬁmmsou&lof
the Fourth Berth when available. The Port shall have the
right to charge such interim tenants the Port's tariff rate
for use of the cranes and for all other charges connected
to the secondary use of said berth, provided however,
with respect to container cranes owned by the Port,
Lessee shall be entitied to charge the secondary user
Lessee's then current tariff relating to maintenance and
fuel not to exceed the Port's tariff for those items. With
respect to any container cranes owned by Lessee (or any
Affiliate of Lessee), Lessee shall be entitled to charge
and collect. for Lessee’'s own account, any and all fees
relating to use of such container cranes including
without limitation fees for such container crane’s use,
fuel, and maintenance not to exceed the Port's tariff for
all such items.

() NOTIFICATION, RIGHT OF FIRST REFUSAL AND OPTION
REGARDING CONTIGUOUS PROPERTIES.

() RIGHT OF FIRST REFUSAL.
The Port agrees to notify Lessee in writing 60 calendar days in
advance of the Port's intention to lease to a tenant(s) identified in such
notice any Contiguous Property. Lessee thereafter has 90 calendar
days to notify the Port in writing of its intention to exercise Lessee's
right of first refusal to lease such Contiguous Property and 90
additional calendar days to execute a lease amendment on the same
terms and conditions of this Lease with the Port providing for rent at
the then current Basic Land and Improvements Rent to commence
once the subject property has been developed to the standards of the
Salmon Terminals Storage Area. Iflaseefaﬂstosomh.fy
the Port, the Port may then leage any such Contiguous Properties to
any party it chooses. Should the Port ultimately lease any such
wmmm&mbmmmdﬁm
refusal, and should any such lease expire, then Lessee's right of first
refusal shall continue to be effective as to such Contiguous Properties.

(i) CHARACTERIZATION OF OPTION PREMISES.
Following the expiration of Lessee’s option for the Option Premises
pursuanttoSecuons,subplngnph(i)of&usAmendmmt,theam-
by the Option Premises, regardless of its stage of
t, will be considered Contiguous Property subject to
Lessee's rights. If a fill area is selected as a development alternative,
any such area shall be considered Contignous Property (provided
lmh;shasedmglvmmwm&emofﬂw%m



(i) LESSEE OPTION FOR CONTIGUOUS PROPERTIES.

Lessee shall have the option to lease any Contiguous Properties upon
written notice to the Port to that effect, for such Contiguous Properties
which are not under lease pursuant to subparagraph (j)(i) above. The
Port shall promptly develop any such Contiguous Property to the
standards of the improved Salmon Terminals Storage Area, after
which Lessee shall begin paying the then current Basic Land and

(iv) CEM PROPERTY.
(A) The CEM Property is part of the Contiguous Properties.
The CEM Property which is available for development as
Contiguous Property will be the area remaining after property
area is deleted or has been designated for the following

purposes:

(1) a strip of land to be developed as a “buffer” zone
between neatby properties and the Premises, pursuant
to state and/or local laws, ordinances, regulations, or
permits; and

(2) property transferred o or otherwise made available
forunebymdmtnesmdmpunsd:recﬂyaﬁeﬂedby
the development of the Expansion Premises.

(B) pmmwup&ntdndopmd&nm(
to the standards of the improved Saimon Terminals
Storage Area may not be technically or economically
reasonable. If, however, Lessee exercises any of its Contiguous
Property rights with respect to leasing the CEM Property, then
the Port agrees to develop such property to a standard capable
of sustaining the weight of any loaded container (as
known in the industry as of the effective date of this
Agreement) on a chassis, or three stacked empty containers (of
any size), whichever is greater. Lessee shall pay rent for the
CEM Property developed to such standard at 85% of the then
current Basic Land and Improvements Rent. Provided,
however, if Lessee and the Port agree to rental terms for the
.CEM Property which makes development economically
feasible, the Port shall develop the CEM Property to normal
container yard standards at Lessee’s request. In any event, if
the Port chooses to develop to full container yard standards,
Lessee shall pay rent for the CEM Property at the then current
Basic Lands and Improvements Rent for those portions so

developed.




(k) LIQUIDATED DAMAGES AND PORT GUARANTEE REGARDING
EXPANSION PREMISES.
(i) GENERAL.
The parties acknowledge Lessee and its Affiliates have 2 need for
timely completion on or prior to expiration of the Conservative
Schedule of (i) Facility Component Completion of the IY Facilities;
and (if) Total Facility Completion (exclusive of the Fourth Berth) of
the Expansion Premises; and (iii) Facility Component Completion of
the Fourth Berth (if Lessee's option is timely exercised), (ie., time is of
the essence). Lessee (and APL) require the ability to shift to Seattle
intermodal cargo which is presently loaded and unloaded in other
West Coast ports and bound for or arriving from other locations in the
United States. Failure to complete IY Facilities, Expansion Premises
or the Fourth Berth, as applicable, within the Conservative Schedule
ired by this Amendment shall cause adverse financial impacts to
Lessee (and APL). These impacts are very difficult, at this time, to
ascertain and quantify as actual damages. ‘I'heparhesﬂ'lerdo:eagree
toprovxdeforhqmdateddamgesmthefollo manner and
subject to the following conditions and the parties have further agreed
that the calculations and assumptions for liquidated damages are fair
and reasonable as of the date of this Amendment. Any such
payments shall be made to Lessee by the Port on a monthly basis.
Lessee agrees that, during the period when liquidated damages can be
assessed, assessment of liquidated damages shall be Lessee’s sole
remedy.

(i) IY FACILITIES.
(A) IYF LIQUIDATED DAMAGES.
The Port agrees to pay as liquidated damages Fifteen Thousand
Two Hundred Forty Dollars ($15,240) per day for each full day
beyond the Conservative Schedule wherein Facility
Component Completion of the IY Facilities has not occurred

(TYF Liquidated Damages®)

(B) IYF LIQUIDATED DAMAGES ADJUSTMENT
Provided however, with respect to IYF Liquidated Damages
only, an adjustment shall be made so that Lessee shall be
obligated to repay to the Port or the Port shall be required to
pay Lessee an additional amount (as applicable), based on the
following formula: the number of rail intermodal containers
owned or leased by APL or its Affiliates which are handled by
Lessee at the Premises for the one year period prior to Facility
Component lehmofﬁnet!l’adhhs,subtncﬁed&omﬂ\e
number of rail intermodal containers owned or leased by APL
or its Affiliates handled by Lessee at the Premises for the one
year period beginning ninety days after Facility t
CompleumoftheIYFauhhes shall be calnﬂahedmm

w'



to as the “Actual Intermodal Rail Volume Shifted” for purposes
of this calculation of the adjustment to IYF Liquidated
Damages.

(1) Should the Actual Intermodal Rail Volume Shifted
be less than 75,000 containers (i.e. said 75,000 containers
is an assumed Container Shift volume the parties agree
is reasonable for the calculation of IYF Liquidated -
Damages above as of the date of this Amendment), then
Lessee shall owe the Port a sum to be determined as
follows: the Actual Intermodal Rail Volume Shifted
shall first be subtracted from 75,000. The difference
shall be multiplied by $48 (i.e. said $48 is an assumed
amount per Intermodal Lift that the parties agree is
reasonable for the calculation of IYF Liquidated
Damages above as of the date of this Amendment). The
product shall be divided by 365 days and then
multiplied by the number of days which were subject to -
IYF Liquidated Damages. The final amount as
calculated herein shall be the amount Lessee shall be

required to pay to the Port.

(2) Should the Actual Intermodal Rail Volume Shifted
be greater than 75,000 then the Port shall owe Lessee a
sum to be determined as follows: 75,000 shall be
subtracted from the Jesser of (i) the Actual Intermodal
Rail Volume Shifted, or (ii) One Hundred Thousand
(100,000). The difference shall be multiplied by $48 .
The product shall be divided by 365 days and then
multiplied by the number of days which were subject to
IYF Liquidated Damages. The final amount as
calculated herein shall be the amount the Port shall be

required to pay to the Lessee.

(O TFC LIQUIDATED DAMAGES.

The Port agrees to pay as liquidated damages One Thousand
FiveHmdredDolhrs(Sl.Sw)perdnyforud'lfundaybeyond
the Conservative Schedule wherein Total Facility
of&nEmmPremm(exclusweof&eFour&\Berﬂ\)has
not occurred ("TFC-Liquidated Damages®). This'is intended to
cover Lessee's assumed damages resulting from increased costs
relating to operating the Premises without the promised space
and/or facilities and covers assumed expenses such as
increased drayage costs, additional labor and equipment which
the parties agree are reasonable as of the date hereof.



(iii) DURATION OF IYF LIQUIDATED DAMAGES AND/OR TFC
LIQUIDATED DAMAGES; OTHER REMEDIES.

(A) DURATION OF LIQUIDATED DAMAGES.

Once (i) Facility Component Completion of the IY Facilities
occurs; or (ii) Total Facility Completion (exclusive of the Fourth
Berth) of the Expansion Premises occurs, the assessment of IYF
Liquidated Damages or TFC Liquidated Damages, as
applicable, shall cease. Provided however, notwithstanding the
foregoing, each of these two types of liquidated damages shall
cease to accrue thirty-six (36) months after each of them first
becomes due and payable.

(B) RIGHTS AFTER EXPIRATION OF LIQUIDATED
DAMAGES PERIOD. -
Upon the expiration of either 36 month period for liquidated
, should either Total Facility Completion (exclusive of
the Fourth Berth) of the Expansion Premises not have occurred
or Facility Component Completion of the IY Facilities not have
occurred, as applicable, Lessee shall be entitled, at its sole
discretion, to the following rights in addition to such other
rights granted by subparagraph (k)iii): (i) to stay at the
Original Premises and accept the portion of the Expansion
Premises which can be made available (subject to the
applicable terms of this Amendment at the appropriate pro
rated amount) provided however the Port shall continue to
exercise good faith efforts to achieve Total Fadility Completion
(exclusive of the Fourth Berth) as quickly as possible; or (ii) to
refuse acceptance of the Expansion Premises, terminate this
Amendment, revert to the Basic Lease as amended prior to this
Amendment (including without limitation, the provision of the
Basic Lease relating to the original termn of the Basic Lease) and
return to the Port putof&ueExpmmPrenusesbemg
pmvxdedhowever notwithstanding the foregoing, to the
extent facilities on the Original Premises have been demolished
or are otherwise not Beneficially Usable, Lessee shall be
entitled to maintain possession of the equivalent portion of the
Expansion Premises, on the same terms and conditions
contained in the Basic Lease (including, without limitation,
rental amounts) or any applicable amendment to the Basic .
Lease which was entered into prior to the date of this
Amendment.

(C) RIGHT TO SUBLEASE AFTER EXPIRATION OF
LIQUIDATED DAMAGES PERIOD.
Lesseestullalsobemhﬂedtosubleasetooneormore

prospecﬁvetmmts(excgptforanysud\pmspecﬁvetu\mts
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which may be otherwise lawfully restricted by public or Port
Commission resolutions and such resolutions are for general
application to all Port properties and are not proposed solely
forapphcahmtotherses),alloraporhonofﬂnOngmal
Premises and those portions of the Expansion Premises which
are made available to Lessee because the Original Premises is
not Beneficially Usable (pursuant to subparagraph (k)iii)(BXii)
of this Section 3 above), without the prior written consent of
the Port after the expiration of either 36 month period for
liquidated damages specified in subparagraph (k)(iii{A) of this
Section 3. Provided however, any such sublease terms shall be
consistent with the terms of the Basic Lease as amended, and
the per acre rent on said sublease shall not be less than the then
current weighted average Basic Land and Improvements Rent
per acre (for the Expansion Premises) and rent per acre for the
Original Premises. Weighted average shall mean the total acres
constituting the Original Premises multiplied by the then
current rent per acre plus the total acres constituting the
Expansion Premises made available to Lessee pursuant to
subparagraph (k)iii)B)(ii) of this Section 3 above, multiplied
by the then current Basic Land and Improvements Rent
(specified in Part I of Exhibit F), divided by total acres
constituting the Premises. And further provided, Lessee's right
to sublease without the Port's consent is subject to the
following provisions:
(1) At any time following the event described in
subparagraph (kKKiii{C) above, Lessee may provide the
Port with written notice of its intent to relocate its
operations from the Port. Such notice shall identify the
date by which the Premises will be vacated, which shall
be no earlier than 12 months and no later than 36
months from the delivery of said notice.

(2) lflméemcueufuﬂymgoﬁnﬁs&ntermsofn

provide the Port with the terms and conditions of such
sublease at which time the Port shall have 30 calendar
. dnysafterwluda&el‘onahall. |

) Acceptt!upmpondputyasadmlssee
under the terms and conditions presented and
terminate such portion of Lessee's Basic Lease, as
amended, as relates to any such sublease
presented, with ne liability or obligations

Lessee to the Port for such portion of the

Lo



Premises beyond that which has accrued on or
before the date of termination; or

(b) Reject the terms of the sublease as presented
by Lessee and terminate such portion of Lessee's
Lease obligation relating to any such sublease,
with no liability or obligations by Lessee to the
Port with respect to that portion of the Premises
beyond that which has accrued on or before the
date of termination; or

(c) If neither (a) or (b) above is timely exercised
by the Port, the sublease shall automatically
become effective.

(3) After Lessee issues its notice of intent to relocate
pursuant to subparagraph (k)(iii)}(C)(1) of this Section 3
above, upon at least six (6) months written notice, the
Port may advise Lessee that it shall terminate the Basic
Lease, as amended, effective concurrently with Lessee's
vacation of the Premises (and subject to any sublease),
after which there shall be no further liability or
obligations accruing to Lessee for such termination.

(4) In the event the Port elects not to terminate the Basic
Lease as amended pursuant to (ii) above, nothing shall
prevent the Port from entering into a direct lease with its
own tenant for the Premises ("Direct Lease”), after which
it must give Lessee notice of the commencement date of
the Direct Lease at least 6 months prior to Lessee's
vacation of the Premises or 6 months prior to the
expiration of any sublease then currently in place.
Should Lessee no longer occupy the Premises and no
sublease for the Premises is in place at the time the Port
enters into a Direct Lease, the Direct Lease may
commence upon notice to Lessee. Should Lessee occupy
the Premises but have less than six months of occupancy
left at the time the Port enters into the Direct Lease, the

mhceofﬂummmmtda&ofﬂ\_emrect
Lease shall be the remaining period of Lessee's
occupancy. Should a sublease on the Premises be
currently in place but less than six months remain prior
to expiration of the term at the time the Port enters into
the Direct Lease, the required notice of the
commencement date of the Direct Lease shall be the
remaining term of the sublease. The commencement
date shall not be prior to Lessee's vacation of the
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Premises or the expiration of any sublease then
aurrently in place without the written consent of Lessee.
The Basic Lease shall terminate for the portion of the
Premises which is subject to a Direct Lease on the day
prior to the commencement date of any such Direct
Lease.

(5) Should any sublease expire, Lessee’s right to
sublease under the terms above shall remain in place for
any remaining term of the Basic Lease as Amended.

(iv) THE FOURTH BERTH.
If the Port fails to achieve Facility Component Completion of the
Fourth Berth by November 13, 1999 (provided Lessee has exercised its
" option pursuant to subparagraph (i)i)(B) of this Section 3 above), the
Port shall pay liquidated damages to Lessee of Five Hundred Dollars
{$500) per day, which the parties agree reasonably represents a
portion of Lessee's estimated damages for the unavailability of the
Fourth Berth, for a period of two (2) years from such date. The Port
shall make good faith efforts to pursue Facility’ Component
Completion of the Fourth Berth during the period when liquidated
damages are being assessed. After the expiration of said two year
period, should Facility Component Completion of the Fourth Berth
not be achieved, Lessee shall be entitled to a reduction in the Basic
Land and Improvements Rent for the Option Premises in a mutually
agreedummn&mﬂﬂhdlityCompMCompleﬁmof&meFour&t
Berth. If the parties cannot agree on such rental reduction within
sixty (60) calendar days after expiration of the two year period, either
party may submit the amount of reduction Lessee is entitled to for
arbitration pursuant to Section 7, subparagraph 28(b) of this
Amendment.
(I) EQUIPMENT TRAINING.
The Port will participate with Lessee for the training of [LWU personnel in
the use of equipment which may be introduced in the future for container
handling on the Premises and is not in general use at the Port, providing the
Pacific Maritime Association (PMA) will not perform such training. In such
event, the Port’s participation would include the Port's cost to provide
training equipment (including maintenance), training aids (excepting the
mstoftammd&ednectpaymﬂoostsofpmmelhemgtnmd)md
input into the management of the program as deemed necessary.

(m) RAIL ACCESS AND RELATED ISSUES.

The parties recognize Lessee and its Affiliates are engaged in a highly service
oriented, intermodal transportation enterprise, and as such require the Port
to maintain or cause to be maintained certain standards, conditions and

“



assets, as described below, which are essential for the successful operation of
the Intermodal Yard in particular, and the Expansion Premises in general.

(i) CONTINUOUS RAIL ACCESS.
Iass&(andnsAfﬁlmhes)haveamedforcommuousraﬂaccssby
more than one rail carrier to the Premises during the term of this
Lease and any extensions thereto. Burlington Northern Railroad
("BN") currently holds the rights for rail access to the Premises. The
Part therefore undertakes to have arranged, effective upon the date of
this Amendment, access for the Union Pacific Railroad to the Premises
for the term of this Lease (and any extensions thereto) by way of the
existing Rail Bridge at rates that are normal and customary within the
industry. The agreement for such access is attached as Exhibit . The
Port further undertakes to maintain UP rail access during the term of
this Lease (and any extensions thereto). The Port and Lessee agree to
work cooperatively to permit similar access to the Premises by other
railroad carriers. nuePartagreestoworkcooperauvelymﬂtﬁ\eBN
to attempt to ensure that any access charges negotiated between the
mmdo&mnﬂamdanmtmedlevels&mmmmmlm
customary within the industry. APL shall use good faith efforts to
assist the Port to effect this railroad access arrangement pursuant to
the terms of this subparagraph.

(i) RAIL BRIDGE REINFORCEMENT.

The Port shall cause the BN to reinforce and modify the existing Rail
Bridge in accordance with Exhibit H and Exhibit . In the event BN
fails to perform this obligation, the Port shall pay for the costs of such
reinforcement and modification and shall complete same as part of
Total Facility Completion prior to the expiration of the Conservative
Schedule for Total Facility Completion. The Port further undertakes
to arrange for the maintenance and repair of the Rail Bridge as
modified, at no cost to Lessee, during the term of this Lease and any
extensions thereto to the standards described in Exhibit I attached
hereto. The Port shall make good faith efforts to evaluate the
feasibility of construction of a relocated replacement for the Rail
Bndgm&ebummnhWamymg&eWstSeatﬂem

(i) DOUBLE TRACK.

Tofadlmnndeqmtemandswudmgmﬂ\em:ss the Port
shall design and construct or cause to be designed and constructed
the Double Track consistent with Exhibit H and the requirements of
the BN in coordination with the Union Pacific Railroad at no direct
cost to Lessee and the Port shall either keep the Double Track in good
order and repair or cause same to be maintained and repaired during

s



the term of this Lease and any extensions thereof in accordance with
Exhibit L

(iv) SWITCHING.

As the switching of railcars from and to the Intermodal Yard is critical
to Lessee in its ability to provide a high level of service to its
customers, the Port shall ensure adequate switching service is
provided to the Premises during the term of the Agreement and any
extensions thereto in accordance with Exhibit I hereto. The Port
undertakes that charges for such switching services shall not exceed
levels that are normal and customary within the industry.

(v) RAIL ACCESS CHARGE.

A. ACCESS CHARGE:
UP access to the Tracks (as that term is defined in Section B of
Exhibit I hereto), will be based on an access charge of $20.50
per container, to or from the IY Facilities, loaded or empty,
assessedbyBNtoUP(&ue "Access Charge”) pursuant to an
access agreement between the UP and BN which is
as Exhibit 6 to Exhibit I (the "Access Agreement”). The Access
Operations Fee "MOF") and Terminal Entrance Fee ("TEF").
The MOF shall be set initially at $4.25 per container and the
TEF shall be initially set at $16.25 per container. Both the MOF
and the TEF shall be adjusted annually thereafter as per the .
indexing procedures described in Exhibit I-7 which is
appendedbb&uibitlof&usm BN shall inform the Port
when any of the level of TEF and /or MOF is made
and the Port shall promptly inform Lessee in writing thereafter.
The Port and Lessee understand and agree that the UP is
wmmgtobeulhmatelyrupomibhfmmlyapommofﬁus
Access Charge. Therefore, subject to Subsection B below, the -
Port shall pay Lessee, on a monthly basis, an amount equal to
mmwmun&zspmmwmm
subject to this Access Charge.

B. UP's share of the TEF shall ultimately be decreased by $6 for
each container subject to the Access Charge on an APL
Controlled Train carried by the UP once a volume of seventy-
five thousand five hundred (75,500) of such containers has
been achieved. The Port and Lessee agree to share the $6.00
per container reduction equally and, in addition to the amounts
in subsection A above, the Port will pay its $3.00 share to the
Lessee for each such container. Paynuussha]lhemdeona

monthly basis.



— C. REDUCTIONS BY RAILROADS.
(1) UNION PACTFIC REDUCTIONS.
(a) If UP provides to Lessee a reduction up to
- $2.625 per container (applied to all containers
subject to the Access Charge brought to or from
the Premises on UP trains), Lessee shall keep
” such reduction. If the reduction exceeds $2.625
per container, then Lessee shall pass on such
excess reduction amount up to a total of an
- additional $2.625 per container to the Port. Any
other additional reduction amounts beyond this
point shall be kept by Lessee.
(b) If UP provides to Lessee a reduction up to

_ an additional $3.00 per container (applied to all
containers subject to the Access Charge brought

to or from the Premises on APL Controlled Trains -

carried by UP) after the volume level described in
Section 3, subparagraph (m)(v)(B) above
("Volume Break”) has been surpassed, Lessee
shall keep such reduction. If such additional
reduction exceeds $3.00 per container after the
Volume Break, then Lessee shall pass on such
excess reduction amount up to a total of an
additional $3.00 per container to the Port. All
reduction amounts after the Volume Break

— beyond this paint shall be kept by Lessee.

(2) BURLINGTON NORTHERN REDUCTIONS.

- (a) If BN provides to the Port a reduction up
. 10 $2.625 plus the TEF escalation amount (equal
to TEF minus $16.25) per container (applied to all

- containers subject to the Access Charge brought
to or from the Premises on UP trains), then the
Port shall keep such reduction. If the reduction

- exceeds $2.625 per container plus the TEF
escalation amount, then the Port shall pass on

o . . such excess reduction amount to Lessee up to a

- total of an additional $2.625 per container. Any
point shall be kept by the Port.

a2 (b)  If BN provides to the Port a reduction up
to an additional $3.00 per container (applied to all
containers subject to the Access brought
to or from the Premises on APL Controlled Trains
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carried by UP) after the Volume Break has been
achieved, then the Port shall keep such reduction.
If the additional reduction exceeds $3.00 per

' container after the Volume Break, then the Port
shall pass on such excess reduction amount up to
a total of an additional $3.00 per container to the
Lessee. Any other additional reduction amounts
after the Volume Break beyond this point shall be
kept by the Port. .

(vi) RAIL SERVICE STANDARDS LIQUIDATED DAMAGES.

Lessee shall be entitled to collect, directly from the Port, the liquidated
damages described hereinafter, for failures relating to the Rail
Services Standards (as that term is described in Exhibit I). To the
extent that any such failures relating to the Rail Services Standards are
subsequently determined pursuant to Exhibit I, to have been caused
in whole or in part by Lessee, then Lessee shall be required to return
the proportionate amount of the Rail Services Liquidated Damages
described hereinafter.

(A) For purposes of this Lease only, measurement of the
requnadpeﬁommshallheforanmmemmtpenodwh:di

will encompass the previous fourteen (14) consecutive calendar
days measured from the end of each Friday and will be
calculated on the basis of the total activities under Rail Services

Standards requirements over each such 14 day period.

(B) mmwmtmhmwﬁwmﬂm
Standards as measured in subparagraph (A) above (i) falls
below eighty-five percent (85%) on any Friday; and (ii) the
previous Friday performance has fallen below ninety-five
percent (95%), then the Port shall pay to Lessee the TEF for
every confainer subject to the TEF for the prior seven days.

(C) In addition to the liquidated damages contained in
subparagraph (B) above, Lessee shall be entitled to an amount

to the Port's share of the Facility Charge for each week
that the liquidated damages contemnplated in subparagraph (B)
above are due, and Lessee shall be entitied to withhold the
Port's share of the Facility Charge in satisfaction of this
payment.

(D) The 85% performance level referenced in subparagraph (B)
above shall be raised to ninety percent (90%) five (5) years after
Wo{opmﬁm of the Intermodal Loading



(E) The parties agree to discuss possible modifications to the
application of required performance levels and/or the
monetary consequences described above when requested by

(vii) PROHIBITION ON AMENDMENT OR ASSIGNMENT OF
EXHIBIT I AND LESSEE'S AGREEMENT TO BE BOUND.

The Port shall not amend, modify, or permit any assignment of its
rights or the BN's rights of Exhibit I without the prior written consent
of Lessee. Provided, however, this subsection shall not apply to
Section 3, subparagraph (m)}(vXC) above. Lessee acknowledges and
agrees to be bound by the terms of Sections A(2), C, D, E(1), F, G, H,
1(2), ], K, L. N and O of Exhibit I (and any related exhibits thereto).

SECTION 4. A new subparagraph (e) is hereby added to paragraph 2 (TERM)

of the

Lease: -

(e) Notwithstanding anything herein to the contrary, upon the occurrence
of Total Facility Completion of the Expansion Premises, the Lease Term shall
be extended so that it shall be 30 years from the date of Total Facility
Completion of the Expansion Premises (exclusive of completion of the
Fourth Berth, whether Lessee has exercised its option with respect to the
Fourth Berth or not). Such 30-year extension shall apply coterminously to
the Original Premises and the Expansion Premises so that the term for both
shall nun concurrently and expire on the same date.

SECTION 5. The following language shall be added to the end of subparagraph
(d) of paragraph 3 of the Basic Lease: ‘

"Lessee shall also give to the Port on a monthly basis (or if not available
monthly, at other reasonable intervals) such other additional information in
a form reasonably acceptable to the Port related to Lessee’s activities at the -
Intermodal Loading Yard (including but not limited to rail volumes) which
enables the Port to verify the accuracy of the related obligations imposed on
or by the parties under the terms of this Lease. The Port has the right to
conduct an audit of such data and Lessee shall cooperate and make available
to the Port all reasonable information to assist the Port in such audit.”



SECTION 6. A new subparagraph (i) is added to graph 3 (RENT) of the
Lease. lesseesluﬂpaymd:mnlsmddmrgsdmfnel:lmhuﬁnmammﬂﬂybasis
at the Port's address in advance on or before the first day of each month, in the
amounts set forth in Exhibit C to the Fifth Amendment (Rev. 1-3°92) and in Exhibit
F, Part ] of this Amendment:

(i) RENT UNDER SIXTH AMENDMENT
(a) ORIGINAL PREMISES.
Unless otherwise modified specifically herein, the rent and
amortizations for the Original Premises as described in the Basic
Lease through the Fifth Amendment shall continue as described
therein. The Original Land and Improvements Rent shown in Section
3(a) of the Basic Lease, shall be increased by 34.61%, effective January
"1, 2016, and be increased by 34.61 % every 60 months thereafter
the remainder of the term of this Lease. '

(5) EXPANSION PREMISES.
Lessee shall pay the following items pursuant to the terms of this
Sixth Amendment:

(1) Basic Land and Improvements Rent for the Expansion
Premises (per Exhibit F, Part I);

(2) Special Improvements Rent;
(3) IY Crane rental (per Section 2, (e)(ii)}(A));

(4¢) Rent on new container cranes purchased by the Port (per
Section 2, (e)@i)(BX1));

(5) Cos‘tsfornisingeonainer.m(per&c&onz,
(e)NB)))

gaml{dl;iftl‘oe for third parties collected by Lessee (per Section

(Y] Rentmeff-PremisasTemponryCmtnithnd&a(per

_Section 3,{f)). . ‘
increase by 34.61% every five years with the first increase occurring
January 1, 1998.




(c) IYFACILITY CHARGE

(1) GENERAL.

Lessee and the Port have agreed that the IY Facility Charge will
be assessed by Lessee and shall be as described hereinafter.
Lessee and the Port will share equally in the IY Facility Charges
received. Any such IY Facility Charge may become an item in
the Port's Tariff; provided however, it is understood and
agreed this Lease contains all charges that Lessee and any party
using or serving the Premises are obligated to pay during the
term of this Lease and the Port shall not have the right to
unilaterally impose any additional charges or tariffs of any
kind relating to the Premises, against Lessee, any railroad
serving the Premises or any other party using or serving the
Premises (including, without limitation, Lessee's customers,
agents and Affiliates) without Lessee’s prior written consent.
Provided however, notwithstanding the foregoing, the Port
shall have the ability to assess any fees or charges to the extent
such charges or fees are imposed against the Premises or
Lessee’s activities on the Premises pursuant to any local (non-
Port), State, or Federal law, ordinance, regulation or rule and to
the extent such charges or fees will apply Port-wide to all other

(2) IY FACILITY CHARGE FOR APL CONTROLLED TRAINS.
()The IY Facility Charge assessed against containers on
APL Controlled Trazins for the annual periods
commencing upon Facility Component Compietion of
the IY Facilities (unless earlier mutually agreed by the
parties) shall be:

Year 1: Nine Dollars ($9) per Intermodal Lift;
Year 2: Twelve Dollars (§12) per intermodal Lift;
Year 3: Eighteen Dollars ($18) per Intermodal Lift;
Years 4 and beyond: The IY Facility Charge for
. the prior year plus an adjustment factor
(hereinafter the "Adjustment Factor™) equal to the
lesser of either: (i) fifty percent (50%) of the
Average Annual Compounded Change "AACC™)
percentage, as' defined hereinafter, or(u)an

annual cap as follows:
“Years 4-9: 25%
Years 10-14: 3%
Years 15-19: 35%

Years 20 and beyond: 4%
The AACC shall be calculated at each five year
interval commencing the beginning of the fourth
year following commmtofopmﬁmof
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the IY Facilities and is derived by the following
mathematical formula: AACC = 100 x ((
RCAF;/RCAF,) 15 - 1), where "RCAK" equals the
then current RCAF (as RCAF is defined
hereinafter) and "RCAF," equals the RCAF in
effect for the period five years prior to RCAF,.
“RCAF" refers to the American Association of

ilroad’s unadjusted Rail Cost Adjustment
Factor.

By way of example, assume Facility
Completion of the IY Facilities occurs on January
1, 1996. Further assume the RCAF as of
December 31, 1993 is 100 and the RCAF as of
December 31, 1998 is 132. The first year's (ie.
1996) 1Y Facility Charge shall be Nine Dollars and
shall increase annually as stated above. At
commencement of year four (i.e. 1/1/99) the
Adjustment Factor must be calculated by

ing 50% of AACC and comparing it to
for this example is calculated as follows: 100 x ((
132/100)7 -1) = 5.7%. Fifty percent of the AACC
is 2.85% which exceeds the relevant existing cap
of 2.5%, resulting in an Adjustment Factor of 25%
for the years 1999 through the end of 2003; at
which point the Adjustment Factor is recalculated
for the period commencing January 1, 2004

the end of 2008 based upon lesser of 50%
of the recalculated AACC and the then relevant
cap of 3%.

(ii) In the event the Port and BN agree to use an index
or indices in Exhibit }-7 to Exhibit I hereto other than the
RCAF index to escalate the MOF and/or the TEF (as
those terms are defined in Section 3, subparagraph
(m)(v) of this Lease), Lessee, at Lessee’s option, may
switch from the RCAF to any such index to apply to the
described herein at any time during the term of this -
ml.easeuponthmy‘ (30) days prior written notice to the

(3) Iy FACILITY CHARGE FOR OTHER THAN APL
CONTROLLED TRAINS.

Lessee and Port agree that it is the intent of the Lessee to
maximize the use of the IY Facilities by providing on-dock rail
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intermodal services to all customers including those not
utilizing APL Controlled Trains. Additionally, the parties
agree that the IY Fadility Charge assessed by Lessee against
containers on other than APL Controlled Trains will be set at
the usual and customary level for such charges, but in no event
will that charge be less than that established under paragraph
(2) above unless mutually agreed in writing by the Port's
Managing Director of the Marine Division and APL's
authorized representative.

(40 ANNUAL MINIMUM GUARANTEE VOLUME FOR
INTERMODAL LIFTS _

Lessee agrees to guarantee each year 2 minimum number of
Intermodal Lifts in accordance with the following conditions:

(i) The annual minimum guarantee volume for the term
of this Lease (and any extensions thereto) shall be the
h:ghestvolumeofal]Al’Lownedorleasedmtermodal -
containers, excluding domestic intermodal containers,
which have passed through any intermodal rail yard in
Seattle during any twelve (12) consecutive month period
following execution of this Amendment and prior to the
earlier of Facility Component Completion of the IY
Facilities or commencement of operations at the IY
Facilities. For purposes of this subsection 4(i) only,
"domestic intermodal containers” shall mean all loaded
intermodal containers, the loads of which originate and
reach final destination within the United States.

(ii) Application of the annual minimum guarantee
volume shall commence on the first day of the calendar
year following the earlier of Facility Component
* Completion of the Intermodal Yard Facilities or
commencement of operations at the IY Facilities.
Volumes counted to satisfy the annual minimum
tee volume will include all Intermodal Lifts

handled at T-5 during each such calendar year.

(iii) If such annual minimum guarantee volume is not
achieved in any calendar year, Lessee shall pay to the
Port 50% of the Port's share of the IY Facility Charge on
the difference between the actual volume of ail
Intermodal Lifts and the annual minimum guarantee
volume for that year.



(d) INTERMODAL LIFT FEE.

Lessee shall pay the Port a portion of the Intermodal Lift Fee as
calculated hereinafter, accruing upon Facility Component Completion
of the IY Facilities. The portion of the Intermodal Lift Fee due to the
Port shall be calculated by multiplying the actual Intermodal Lift Fee
charged by Lessee times the "Third Party Percentage Share” as that
term is used hereinafter. During the first year such amounts are
owed, it shall be due and payable to the Port 30 days following
computation of the initial Third Party Percentage Share. During
subsequent years such amounts owed shall be due and payable on a
monthly basis.

“Third Party Percentage Share” shall mean the percentage calculated
by dividing the Port’s annual share of IY Crane costs charged by the
manufacturer plus the Port's direct administrative and engineering
costs and permitting, certification costs and sales tax (which is derived
by amortizing such costs at 9.25% per year for 14 years), by the total
annual cost of loading and unloading containers at the Intermodal
Loading Yard. Such total annual costs include but are not limited to
Lessee’s share of all IY Crane costs charged by the manufacturer plus
direct administrative and engineering costs, and permitting,
certification costs and sales tax; and the Port’s share of any IY Crane
costs charged by the manufacturer plus the Port's direct
administrative and engineering costs and permitting, certification
costs and sales tax, as described herein, and maintenance, fuel, labor
and overhead directly related to the Intermodal Lift portion of the
operation of the Intermodal Loading Yard. The initial Third Party
Ferod fllowing Facilty Componnt Completion ot I
one year following Facility Component
Facilities. mmmwmmﬁmpmngemm
a foracnvuyoccurringdunn the three year period
pply lehmofﬂtengl-'adﬁﬁs The Third Party
Shueahnllberecalc:}n::&v;ry&ueeyursfoﬂowmg
Facility Component Completion ldhhes&maﬂuusmg
actual cost experience in the third, sixth, ninth, twelfth years etc., for
application beginning during the fourth, seventh, tenth, thirteenth

years, etc, respectively.

SECTION 7.5newpmgnph41kher_ebyadded:
41. Environmental Standards:
(a) "Law or Regulation® as used herein shall mean any
environmentally related local, state or federal law, regulation,
ordinance or order (including without limitation any final order of
any court of competent jurisdiction), now or hereafter in effect. '
"Hazardous Substances™ as used herein shall mean any substance or
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materia] defined or designated as a hazardous waste, toxic substance,
or other pollutant or contaminant, by Law or Regulation.

(b) Lessee shall not allow any Hazardous Substances to migrate off
the Premises, or the release from the Premises of any Hazardous
Substances into adjacent surface waters, soils, underground waters or
air. Lessee shall provide the Port with Lessee's USEPA Waste
Generator Number, Generator Annual Dangerous Waste Reports (if
any), environmentally related regulatory permits or approvals
(imludingrevisionsorrenewals)mdanyconespondmlgssee
receives from, or provides to, any governmental unit or agency in
connection with Lessee's handling of Hazardous Substances or the
presemeorpossiblepm of any Hazardous Substance on the

Premises. Notwithstanding anything in this Lease to the contrary, the
parties acknowledge that all or a portion of the Expansion Premises
contains Hazardous Substances and a portion is or will be classified as
a federal Superfund site. Notwithstanding anything in this Lease to
the contrary, the Port shall be responsible at its cost for the cleanup
and removal of all such Hazardous Substances, and will remain
responsible under this Lease with respect to any and all such
Hazardous Substances remaining after Lessee takes possession of the
Expansion Premises. 'I'hePortshallbearthebm'dmofproofto
establish that any such Hazardous Substances were not existing prior
to Lessee's occupancy. 'IhePortshallsupplyusseemthall
environmental reports, surveys, audits and other similar data relating
to the Expansion Premises.

(c) If either party causes a release on the Premises, or is in violation of
any Law or Regulation concerning the presence or use of Hazardous
Substances in connection with the Premises, that party shall promptly
take such action as is necessary for cleanup and restoration of the
Premises and to mitigate and correct the violation. If such party does
not commence or diligently pursue appropriate actions to cleanup
and restore the Premises and mitigate and correct the violation in a
manner consistent with applicable law, then after 5 Business Days'
prior written notice to such party, the other party shall have the right,
but not the obligation, to enter onto the Premises, and to take such
actions as are necessary to cleanup and restore the Premises and
ensure compliance or mitigate the violation in accordance with
applicable law. All reasonable costs and expenses incurred in
connection with any such actions shall become immediately due and

payable by the party responsible therefore.

(d) The Port shall have access to the Premises to conduct an annual

mvuomnwmalmspechom. In addition, Lessee shall permit the Port
access to the Premises at any time upon reasonable notice for the

purpouofcmduchngmmmultuungatthekrtsexpm
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lcsseeshaﬂmtmductmpermﬂoﬂmbconductmmnmental
testing on the Premises without first obtaining the Port's written
consent, which consent shall not be unreasonably withheid. The Port
shnllpromptlymformLeseeof&nemstemeofanyamronmmtal
study, evaluation, investigation or results of any environmental
testing conducted on the Premises, and the Port shall provide copies
to Lessee. Lessee shall promptly inform the Port of the existence of
any environmental study, evaluation, investigation or results of any
environmental testing conducted on the Premises whenever the same
becomes known to Lessee, and Lessee shall provide copies to the Port.

(e) Prior to vacation of the Premises, in addition to all other
requirements under this Lease, Lessee shall remove any Hazardous
on the Premises by Lessee (or its invitees, agents,
contractors, employees or Affiliates) during the term of this Lease or
Lessee's possession of the premises, and shall effect such removal in
accordance with applicable law. This removal shall be a condition
" precedent to the Port's payment of any Lease Security to Lessee upon
termination or expiration of this Lease .

(f) No remedy provided herein shall be deemed exclusive.

(g) In addition to all other indemnities provided in this Lease, Lessee
agrees to defend, indemnify and hold the Port free and harmless from
any and all claims, causes of action, regulatory demands, liabilities,
fines, penalties, losses, and expenses, including without limitation
cleanup or other remedial costs (and including attorneys' fees, costs
and all other reasonable litigation expenses when incurred and
whether incurred in defense of actual litigation or in reasonable
anticipation of litigation), arising from the release by Lessee (or its
invitees, agents, contractors, employees or Affiliates) of any
Hazardous Substance on the Premises, or the migration of any -
Hazardous Substances released by Lessee (or its invitees, agents,
contractors, employees or Affiliates) from the Premises to other
properties or into the surrounding environment, whether (i) made,
commenced or incurred during the term of this Lease, or (ii) made,
commenced or incurred after the expiration or termination of this
Lease if arising out of events occurring during the term of this Lease.

SECTION 8. Paragraph 28 of the Basic Lease is hereby amended to renumber the
ﬁmtsubpangmphash)‘andtoaddﬂnefoﬂowmgmsubpmgnph'(b)‘atﬁn

(b) W1thmpectonlyto issues arising out of, orrelahngtothe
and facilities required by this Amendment No. 6 to this Basic

improvements

Lease, the parties intend to resolve any disputes by the arbitration procedure
specified hereinafter. Said arbitration shall be binding and shall only apply
bﬂmseprovmonsofd\eAmdnmuwhdlspec:fyﬂnuseof&us
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arbitration provision; provided, however, that any party may seek
prohibitory injunctive relief without first submitting a controversy to
arbitration. Either party may request a meeting to be attended by the other
parties for the purpose of resolving any such dispute. Said meeting must be
held, either by telephone or in person, within five Business Days of receipt of
written notice following said meeting. If the matter is not resolved at such
meeting, or the meeting is not held, either party may make a written demand
to resoive such dispute by arbitration. The parties hereby shall mutually
agree to designate a single arbiter (the "designated arbitrator”) within 60
calendar days after signing this Amendment, as the arbitrator to decide all
matters subject to arbitration under this Section 28(b); provided, however,
that if the parties do not appoint a single arbiter, or if the designated
arbitrator is unable or unwilling to act as arbitrator for the matter then
submitted to arbitration, then the following provisions shall apply with
respect to the selection and decision of substitute arbitrators:

(1) Within ten (10) calendar days from the date of receipt of a written
request for arbitration, each party shall select an arbitrator. If either
party fails to select an arbitrator, then an arbitrator shall be appointed
by the Presiding Judge of the King County Superior Court, King
County, Washington, at the request of either party;

(2) If the parties are unable to agree to a resolution of their dispute
within five (5) calendar days after the last arbitrator is selected, an
additional arbitrator shall be selected by the designated arbitrators;

(3) If such arbitrators are unable to select such an arbitrator, such
arbitrator shall be appointed by the Presiding Judge of the King
County Superior Court, King County, Washington, at the request of
either party;

(4) The selection and appointment of all arbitrators shall be in writing
and shall be delivered to the other party. The arbitrators shall have
substantial experience in the subject matter of the arbitration; and

(5) Within ten (10) days from the appointment of all three arbitrators,
all arbitrators shall meet or otherwise confer as they deem necessary
to resolve the dispute. The arbitrators shall resolve the dispute and all
questions pertaining thereto as soon as possible and in any event
within twenty. (20) days from the date of selection of the third
arbitrator. A majority decision of the arbitrators shall be final and
binding upon the parties. For arbitration matters submitted to a
single designated arbitrator mutually agreed to by the parties as
specified above, the designated arbitrator shall resolve the dispute
and all questions pertaining thereto as soon as possible, and in any
event within twenty (20) days from the date of the written request for
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arbitration. A decision by the designated arbitrator shall be final and
binding upon the parties.

The decision of either the designated arbitrator or panel of three arbitrators
shall be written and signed by the designated arbitrator or, as applicable, all
arbjtrators concurring therein and shall be served on each party in the
manner provided in Section 32 of the Basic Lease. The decision of the
designated arbitrator or panel of three arbitrators may be entered as a
judgment in a court of competent jurisdiction.

All arbitration conducted under this Section shall be in accordance with the
rules of the American Arbitration Association, to the extent such rules do not
conflict with the procedures herein set forth. Each party shall bear its own
expense except that relating to the selection and services of the additional
arbitrator, if necessary (or single arbitrator when agreed to by the parties),
. which shall be borne equally by the parties. The arbitrator or panel of
arbitrators may award costs in its discretion.

SECTION 9. Subparagmph (h) of paragraph 3 (RENT) of the Basic Lease (as
iously stated in the Fifth Amendment) is hereby deleted in its entirety and
replaced with the following: .

“3(h)With the addition of the sixth container crane, owned by APL and
placed on the Premises in 1992, and the resulting increased intensity of use
on the apron area, Lessee will be charged a monthly land rent on the aprons
in addition to the rent specified in paragraph 3(a) of the Basic Lease as
amended. Said additional rent shall be $24,619.84 per month over a five-year
period, commencing December 1, 1992."

SECTION 10. EXHIBITS.

Exhibit "A-6"- (Premises exhibit) is attached hereto and incorporated herein,
superseding Exhibits "A" and "A-3." Exhibits “F", “G", “H" and “T" are attached
hereto and incorporated herein.



SECTION 1L Subparagraph (e) is hereby added to h 4 (BOND OR
O'I'I-IERSECU'RI'IY)ofﬂEBasiclease,asam’;nded: pargrep
() For the Expansion Premises, Lessee shail promptly fugnish in form
_ satisfactory to the Port evidence indicating (a) the consent of surety on
Lessee's Jease bond to all provisions of this Amendment, plus (b) &n increase
of the following surety amounts for the following i :

Basic Land and Improvements Renton 6 months' Basic Land and
Premises (if exercised) upon Facility

Component Compietion

Intermodal Loading Yard létemm Special improvements
Maintenance and Repair Facility upon 6 months' Special Improvements
Facility Component Completion Rent
De:ppliﬁonofedsﬁnggatehousemd Outstanding Balance

Fadility Component Completion of
Gatehouse and Entry
Overpass upon Facility Component 6 months' Special Improvements
Completion Rent
Intermodal Yard Cranes:
If not Fixed Overhead 50% of Qutstanding Balance
System
. i Fixed Overhead System To Be Negotiated But in no event
less than 50% of Outstanding
Balance



SECTION 12. A new subparagraph (d) shall be added to the end of paragraph 8
oftheBasicLeaseasft}ﬂows:.'l.sseeshallhave&ebuaﬁtofmymdevery
warranty or guaranty of performance accruing to the Port (whether directly or
indirectly), which is related to or arises out of the construction of any Facility

t The Port shall cooperate with Lessee by promptly processing any such
claims. Lessee shall take no action or conduct itself in any way which would have
the effect of voiding any such warranty, provided, however, with the consent of the
Port, which shall not be unreasonably withheld, Lessee may take action to repair or
restore any Facility Component which has failed in service to normal condition
during the pendency of any warranty claims.

SECTION13. '
Paragraph 20 of the Basic Lease is hereby amended by adding the following new
subparagraph (b)(3) to the end thereof: _
(3) The then principal balance equal to Lessee’s remaining unamortized
Special Improvements costs provided for in Exhibit F.

SECTION 14. MISCELLANEOUS. -
Except as expressly amended heréin, all provisions of the Basic Lease (as previously
amended) shall remain in full force and effect and this Amendment is incorporated
by reference into the Basic Lease, as previously amended. If there are any conflicts
between the Basic Lease and this Amendment, then the terms of this Amendment -
shall prevail. The table of contents and titles of the sections of this Amendment
shall not be deemed to be a part of this Amendment and shall not affect the
meaning or construction of this Amendment or any of its provisions. -



IN WITNESS WHEREOF, the parties hereto have executed this Sixth Amendment

as of the day and year first above written.

/A }%we

M.R. b A l‘lh
Am: Exewtive Director

“Thomao X \Jasake
Seaunt Pl (mamaed

By:
AMERICAN PRESIDENT LINES, LTD.

By:
John G. Burgess '
Executive Vice President

ATTEST:

By:
Car]l M. Rubin
Assistant Secretary

EAGLE MARINE SERVICES, LTD.

By
Ronald D. Widdows
Executive Vice President and General Manager

Attest:

"Carl M. Rubin
Asst. Secretary
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PORT OF SEATTLE

By:

ATIEST:

Carl M. Rubin
Assistant Secretary

EAGLE MARINE SERVICES, LTD.

By:
Ronald D. Widdows
Executive Vice President and General Manager

"Carl M. Rubin
Asst. Secretary




ACKNOWLEDGMENT FOR PORT OF SEATTLE

STATE OF WASHINGTON )
)ss.
COUNTY OF KING )

1 centify that ] know or have satisfactory evidence that M.R. DINSMORE is the person
who appeared before me, and said person acknowledged that he signed this instroment, on oath
stated that he was authorized to execute the instrarnent and acknowledged it as the Executive
Director of the Port of Seattie to be the free and voluntary act of such party for the uses and

|c l. h'o I
mm}ﬁ__m«% : _ 1994,
Notary Public in and for the State of
Washington, residing at

My appointment expires:




(ACKNOWLEDGMENT FOR AMERICAN PRESIDENT LINES, LTD.)
STATE OF CALIFORNIA )
COUNTY OF ALAMEDA)

On this 31st day of May, 1mmmnmcxmpumnywma
Burgess, personally known and who proved to me on the basis of satisfactory evidence to be the
person whose name is subscribed to the within instrument and acknowledged to me that he
executed same in his authorized capacity as Executive Vice President of American President Lines,
Lad., and that by his sigrature on the instrument the person or entity upon behalf of which the
person acted, executed this Sixth Amendment to Lesse. That said person executed the within and
foregoing instrument, and acknowledged szid instrument to be the free and voluntary act and deed
of said corporation, for the uses and purposes therein mentioned, and on oath stated that they were
authorized to execute said instrument. .

IN WITNESS WHEREOF | have hereunto set my hand and affixed my official seal the
dxy and year first above written.
SR, mcww e C Arareri
\Q‘ %] Netory Public = Caifmia Notary Public :

/‘! ALAMEDA CCUNTY —
] B> wmmma1m[

SS.




(ACKNOWLEDGMENT FOR EAGLE MARINE SERVICES, LTD.)

STATE OF California )
)ss,
COUNTY OF Alameda)

‘ On this 2nd day of May, 1994 before me personally appesred Ronald D. Widdows,
personally known and who proved to me on the basis of satisfactory evidence to be the person
whose name is subscribed to the within instrument and acknowledged to me that he executed
same in his authorized capacity as Executive Vice President and General Manager of Eagle
Marine Services, Ltd., and that by his signature on the instrument the person or entity upon
behalf of which the person acted, executed this Sixth Amendment to Lease. That said person
executed the within and foregoing instrumnent, and acknowledged said instrument to be the free
and voluntary act and deed of said corporation, for the uses and purposes therein mentioned,
and on cath stated that they were authorized to execute said instrument.

IN WITNESS WHEREOF [ have hereunto set my hand and affixed my official seal

the day and year first above written.
@a(’ Hbpva

Notary Public in and for the
SllleofCt!ifomu residing at
Daklond
My ' ¥/27/7
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EXHIBIT "H"

— SIXTH AMENDMENT TO LEASE
- BETWEEN
PORT OF SEATTLE AND EAGLE MARINE SERVICES, LTD
TERMINAL §
AND ASSIGNMENT OF LEASE FROM AMERICAN PRESIDENT LINES, LTD
- TO EAGLE MARINE SERVICES, LTD.

— ATTACHMENT | ACTUAL SCHEDULE (BASED ON CRITICAL PATH METHOD -[CPM])
ATTACHMENT 2 - CONCEPTUAL PLAN TERMINAL 5 EXPANSION
__ ATTACHMENT 3 - PHASING DRAWINGS

— SUMMARY OF FACILITIES REOUIREMENTS
All Facility Components thar are contemplared for construction per this Sixth Amendment shall conform in
— " Tespects to applicable federal, state and Jocal starutes, ordinances, rules, regulations and to Port

~ following specific requirements:

EACILITY COMPONENTS:

_. A.CONTAINER YARD

1. New Paving in the Expansion Area:

- (2) Container Yard Area - Asphalt concrete and portiand cement pavernents shall be designed for fall
live load to suppor top-pick container handling equipment operating with a 40 long ton (LT) load

" having an operating wheel loading of 100,000 Ibs. per dual wheel or 200,000 Ibs. per axle. Pavement

shall have a Port standard design life of 10 years.

(b) Parking areas, entrancé lanes, and reefer area - Asphakcmmmdponhndmtpavenm

shall be designed to support traffic for trucks handling 40LT containers. Pavement shall have a Port

“tmndard design life of 10 years.
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operations for container stacking arrangements.

3. Nﬁmﬂanwuskquhm-chhg.@)mmmlmsﬁrv&khm.Mﬁgm
sprinkler system, entrance/exit lanes, yard swiping, steel reinforced concrete truck bumpers, signage, new
Tow number designations, and Striping for maffic controls shall be provided.

4. Security snd Infrastructure - Yard Lighting (S foot candles maintzined), security lighting, monitored fire
mmmmmmmmmmn‘mmmy
system with video cameras and monitors (similar to existing units in quality with added units to cover the
expanded area), public address system, telephone duct system, computer and telecommunication conduit
and wiring including fiber optics between new and existing buildings, water lines snd hydramts, electrical
thar meet the requirements of the NPDES for contaminant separations.

5. Reefer Receptacles - Install 150 low profile reefer ontlers, underground ducting,wiring, high voltage
switch gear and transformers similar to those existing. Install 14 reefer plugs on existing stalls in Reefer
Rows 208 and 209. Relocare existing reefer outlers which may be in conflict with new truck aisles.

6. Fueling Facilities - The following tanks shall be provided: One 10,000 gallon diese] tank, and one 500
gallon waste oil tank The diesel tank shall be Jocated adjacent to the &actor parking area. (refer o item 16
below). The waste oil tank shall be Jocazed adjacent o the M&R Shop. Special design considerations shall
be given 10 the containment of any fuel spills for these sress. Appropriately sized fire extinguishing
system shall be provided.

7. Amomobile Parking - Approximately 560 1o 600 (but in no event to exceed 600) parking spaces shall be
. provided for longshoremen, Lessee's employees, and customets. This includes existing parking spaces
availabie for the administration building.
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vated Row Signs - The bottom of all traffic control and row identification signs, existing or new,
 shall be 0o less than 23' above grade. Replace all existing Tow signs which do not meet minimum
__elevation criteria and install new elevared row signs to the same minimum height requirement providing
good visibility for drivers at the end of each container rows and at other major quening locations within the
— facility. A new row numbering system shall be designed for all signs to improve traffic circulation. "High
contrast lewtering”, a least 24" high, shall be provided.
9. Rehabilitation of Existing Pavement in Original Premises of the Container Yard - Al pavement areas as
~ shown in Exhibit A-6 which cannot support toppick equipment operating with 3 40LT load, and having a
~ltmdil'lgcsf100.(!)()Ihs.perdualwheelwZ(I).(!JOlhs.peruh.smllbeupgndedorrepl.wdtomppon
this wheel load. Pavement shall have a Port standard design life of 10 years.

10. Yard Lighting System
- P—~lighting system for the new and relocated light sandards shall be designed to allow for programmable
¢. <onic remote switching of light standards, with manual overrides, to allow for energy conservation
" and the selection of individual sections for illumination. .
(a) Relocate or replace eight existing light standards which are not in line with those existing thar were
correctly locared to accommodate future rubber tired gantry row layouts throughout the terminal
including the northeast portion of the terminal
(b) Install new light standards to accommodate future rubber tired gantry layours as indicated in (a)
— above.

~ 11. Hazardous Cargo Area - Construct six parking stalls with signage. Area construction shall meet all
mmquhminchdingaﬁlhymmspm

_ 12, Comtaminated Cargo Area - Area construction to meet all regulatory requirements, inchuding the ability
v—aqtain spills, and to accommodate 150 FEU's on chassis with adequate signage.
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spills.

14. Flipping Area - Construct a reinforced concrete slab, 30" x 80°, to suppont top-pick equipment
operming with a 40 long ton(LT) load having a loading of 100,000 lbs. per dual wheel or 200,000 lbs. per
axle.

15. Propane Tanks - Construct propane storage areas with water and electricity for one 2000 galion tank in
the CFS, one 5000 gallon tank adjacent to the truck pullout area north of the gatchouse and one 1000
gallon tank in the M & R Provide appropriately sized fire extinguishing system.

16. Tractor, Top-pick and Service Vehicle Parking Ares - Construct parking space for 10 top-picks, 37
service vehicles and at Jeast 60 tractors with drainage and oil separation facilities meeting regulatory
requirements. This area shail be provided adjacent 1o the fueling facility (Refer to item 6 above).

17. Remove KBLE radio and KJR radio towers from the facility including all associated above ground
wiring (provided the underground wiring will not canse RFI to Lessee's equipment), buildings and
SPPUTIENANCES. -

18. Construct elevated & lighted terminal identification signs & flagpoles to accommodate Lessee's name
and logo and its subsidiaries including current clients and expansion capability. The design and size shall
be coordinated by Lessee with the Port to insure for the appropriate image and shall meet Port standards.

Construct the new wharf capable of berthing and servicing Lessee's C-10 class vessels, Wharf o be
designed to support various modes of container handling and operation of a top-pick and other equipment
with 2 40LT load having a minimum loading of 100,000 Ibs. per dus! wheel or 200,000 Ibs. per axle.
New wharf facilities shall include at least crane rails to be designed for 40,000 Ibs. per foot wheel loading
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h%mmm power, tie-downs, bumper stops, pin sockets, water service, telephone
®, ship's power, fire protection, and ship's sewer connection. Fendering system shall be designed to

—

accept vessels and barges with 14 feet freeboard.

_meammwmﬁnmdqmﬁxymuueﬁsﬁngMTmBuﬂdingn
Terminal 5, complete with conduit and wiring for telephone, computer, and telecommunications systems
~ and with complete mechanical, HVAC and elecrrical sysiems. Install underground conduit with fiber optics

wiring to the Administration Building and IY Control Tower.

SPECIAL_IMPROVEMENTS:

For each of the improvements described herein, unless otherwise specified, the Port will construct and
finish such improvements to a standard equivalent to the existing corresponding improvements which were
provided to Lessee within the Original Premises, or as otherwise indicated. See Exhibit F in the Lease

-~ /endment for reference to CAP for the Special Improvements.

~ AMAINTENANCE AND REPAIR CM&R™ FACILITY

Construct up to 41,960 square feet of operable equipment repair space and up to 5200 square feet of office

space with quality of construction similar to the newer portion of T-46 M&R building. The building shall

be designed to include offices, power shop, parts storage and tool room, container and top-pick bay(s),

reefer repair area, parts office, battery room, mechanical room, storage areas, lunchroom, emergency

— eyewash stations with shower(s), fire sprinkler system, and toilet facilities, electrical, public address,
necessary compressed air lines, mechanical and HVAC systems (office only), radiant hearers in the shop

~  areas, conduit and wiring for welephone, telecommunications and computer sysiems and other festures

necessary for a standand operating maintenance facility.

B. GATEHOUSE AND ENTRANCE COMPLEX
Mmammygmhmupm 16,000 square feet with operable space for container gate functions
- .duding offices for managers, supervisors, clerks, tailet facilities, storage rooms, control stations with
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complete electrical, HVAC, mechanical, pneumatic tube systems ( berween inbound checker stations and
gatehouse, between outbound checker stations and gatehouse), and intercom systems and conduit and
wiring for telephone, computer and telecommunication systems.

The entrance complex shall contain 15 inbound/outbound lanes, lighted sign bridge equipped with_
programmable controls to communicate several predeermined varisbie messages and vary the travel
mumammmmmmmmhmﬂmmw
in heigix from the finished grade. Provide queuing lanes, bobiail lane(s), firetruck access lane, checker
wmmAcmmmmmmm,mmmmm
eyewash station(s), truck scales, each no less than 10" in width and 80 in length with a capacity of 60
wiﬁmmphmqonduh.whinzuﬂmodawdappmmﬁnmwmpbxwwudepavhg.
conpections, and lavatory facilities. Provide a Trucker Service Area adjacent to the booths with service
window(s), pay telephones, lavatory facilities, (10) 12° x 80 truck parking stalls and complete conduit,
wiring, pneumatic tube system between gatehouse and trucker service area, computer interfaces and

C..CONTAINER FREIGHT STATION (CCES®)

Construct up to 80,000 SF of operable cargo handling space similar in quality of construction t tha
existing st Terminal S complete with electrical, intercom, mechanical and HVAC systems (affice only),
conduit and wiring for sslecommunications, telephone and computer systems. The CFS shall include
offices for managers, supervisors, clerks, knchroom, lavatory facilities, rollup steel doors( and three
electrically operated doors similar to existing TS CFS), wheel chocks, exhans: fans, fire alarm systems,
mmmmmsxmmmmmmdm.mm'
pads, and signage as required. Track access to the public side of the building shall be provided.
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" RINIERMODAL LOADING YARD

PN

ng - Asphalt concrete and portiand cement pavements shall be designed to support traffic for top-
 pick equipment operating with 40LT load having a loading of 100,000 Ibs per dual wheel or 200,000 ibs.
_per axie. Reinforced concrete runways shall be provided as required for yard gantry cranes. Pavement
shall have a Port standard design life of 10 years.
2. Grading and drainage - Standard grading and drainage with NPDES allowable contaminant separation
—shall be provided.

"3, Misc. Requirements - Fencing, gates, truck lanes, traffic control striping, steel reinforced truck bumper
blocks, pavement striping, elevated signs, security system,

__ 4. Lighting and Mechanical Systems Stuandard lighting and compressed air systems for intermodal
operations shall be provided to appropristely complement the final lxyout of the intermodal yard. Lighting
—Jer=1in the yard shall not be less than 5 foot candles (maintained).

5. Railroad - Construce six (6) standard operasing raitroad tracks with integrated switching systems and
run-around track(s) for standard intermodal operations. The operating tracks shall accommodate 56 cars at

" 309 each in length with & minimum of (3) - 70" wide vehicle cross-overs — onc & each end of the stright

_openﬁngtncksmdmnminmmedimm

— 6. IY Tower Building - Consisting of three floors and one observation floor, with a total square footage of
3000 SF and a maximum height of 54 feet. It should inciode management and general offices, storage and
mmmmmmmmmnummmdsawwopwmnﬂm

" opemting equipment. This includes space for shopwork and-parts siorage complete with elecrical and

g

— b {ERMODAL STORAGE YARD
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the extent required), drainage, fencing, and signage and shall meet the standard of design for intermodal
storage yard facilities (see Antachment 2.)

E.OVERPASS

Construct an overpass ramp between T-5 entrance roadway and the low-level Spokane Street bridge
approach to provide grade separation sufficient to allow passage of stack trains with high cube containers
and 1o meet all regulatory requirements. The minimum structural clezrance from top of rail to the underside
of any overhead stucture shall meet BN requirements. Design shail incorporate various traffic conmols, -
striping and signage to regulate pedestrian and vehicular traffic.

PORT PROVIDED IMFROVEMENTS

A.RECEIVING/DEPARTURE TRACK
Construct receiving/deparnrre track to support one fall double stack train with 28 cars at 309" each in
length. The track shall have sufficient length to avoid using the bridge during switching operations.

B. ACCESS TRACKS AND RAIL BRIDGE
Doubie track access shall be provided from 200 feer west of Duwamish Avenue South to & point 400 feet

east of the exst end of the Duwamish Rail Bridge, and from the northermost point of the switch at the north
end of the Y™ leading from the Duwamish Rail Bridge to the Intermodal Loading Yard and the Intermadal
Storage Yard, except thar double tracks will not be provided across the bridge between the points
previously described. Design and construction shall be in accordance with the applicable federal railroad
regulations.

" The nill bridge shall be sufficiently reinforced to suppor: stack train operations with railroad locomotive
power. The minimum souctural clesrance from top of rail to the underside of any overhead structure shall
meet BN requirements.
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—C.OPTION AREA

P

~ 1 Area if exercised, shall be designed and constructed to meet the standards of design specified above
"~ for container yard, marine building and whart,

D.ENVIRONMENTAL CONTROL SYSTEMS
— Environmental control systems shall be provided for all new buildings in accordances with applicable

federal, stare and local statutes, ordinances, rules and regulations ("Code”). New facilities shall be
— equipped with appropriate environmental systems as described herein. The following facilities shall be
inctuded:

* Maintenance and Repair Facility

*  Gatehouse and Entrance Facility

*  Container Freight Station

* TIY Control Tower

*  Amival and Security Building
~ 2 TY Maintenance and Repair Facility

Marine Building (If Option Area exercised)

1. Noise Contol Systems - Within the new strucures, the Port shall provide offices and imerior work
" stations which meet Code regarding noise levels. Except as otherwise provided, the Port shall only
provide noise level controls within the structures to be bailt and occupied as offices. All special use spaces
*(mdﬁmmmmm)mnmmmmmumumwmmum
_. feasible, their noise impact on adjacent office work areas. Norwithstanding anything to the contrary, the
Por shall net be required to undertake noise control measures beyond what is required for any new
— structures and required as mitigation for the benefit of third parties under the Environmental Enpact

2. Temperature Control & Air Handling Systems ~ Temperature control shall be provided through the use
_3 _asnical systems shall be incorporated to provide adequate supplies of fresh air and to exhaust and/or
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control fumes from special use spaces such as the Maintenance and Repair Facility. Temperature control
systems shall be capable of maintaining all enclosed habitable spaces with tempersmure range and relative
humidity that meet the Code or equivalens to the existing temperature and relative humidity, whichever is
more stringent. Sector and wark area thermostatic controls shall be provided to property adjust temperature
levels within ail new buildings. Timers and other such energy saving devices shall be incorporated inm the
controls as appropriate.

3. Lighting Control Systems ~ Lighting control shall be provided through the appropriate use and mix of
windows, skylights, clearstories, sun shades, blinds, curtains and electrical lighting systems. Habitahle
working spaces (offices, conference rooms, etc.) shall be designed for a lighting level that meet the Code
or equivalent to the existing lighting levels, whichever is more stringent at deskiop elevation. Individual
switches, area control switches, theostats, timers and energy saving devices shall be incorporated as
sppropriate. Other gencral use spaces, such as hallways, lavatories, coffee rooms, lnchrooms, primt
tooms and the like, shall be designed for the recommended light levels as sngpested by the American

4. Power Distribution Systems — Power distribution within the buildings shall be designed to
accommodate multi-user computer oriented work spaces with LAN (local area network) and mainframe
linksges throughout. "Clean power" shall be provided with adequate load capacities and sufficient
distribution points to service an environment where each and every employee could have deskiop
computer/ printer capabilities.

E. YARD LIGHTING SWITCHING SYSTEM

The existing lighting system shall be modified to allow programmable elecoronic switching of existing light
standards, with manual overrides, to allow for energy conservation and the selection of individual sections
for illominarion. The design of this switching system shall be coordinated with the design of the switching

system for the new light standards.
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- EXHIBIT I

MEMORANDUM OF AGREEMENT
BETWEEN
BURLINGTON N(lmm RAILROAD
THE PORT OF SEATTLE

mwawmmmmmmm
hereto, ("Agreement”) is eatered into on the date bereinbelow written by and between
Burlington Northern Railroad ("BN") and The Port of Seattle ("Port”).
YWIINESSEIH
WHEREAS, Port intends to construct, by 1997, a state of the art containership
terminal facility with on-dock rail capability on property designated as Terminal § on
Exhibit I-1 attached hereto ("T-5%);

g WHEREAS, T-S is included in a greater area of the Port's facilities in West Seattle
located and bounded by the point at which BN ownership of trackage to West Seattle
departs from joint BN/UP trackage across Harbor Island, near Klickitat Avenue, east of
the Duwamish River Bridge, and all associated trackage, now existing or subsequently
constructed, west of that point, designated as the General Switching Area on Exhibit I-1,
(the "General Switching Area™); |

WHEREAS, Port does not intend to operate T-5 itself but has leased T-S to Eagle
Marine Services, Lid., assignee, ("Lessee”), 10 conduct certain day-to-dsy operations and
business of T-5 pursuant to that certain Sixtb Amendment to Lease dated as of
Jug |, 1994 and subsequent amendments thereto (the "Lease™);

WHEREAS, BN and Port desire that T-S and industries in West Seattle be provided
with adequate railroad services;

— WHEREAS, BN provides rail service to and intends to continue providing such
service to West Seattle industries and to T-S and will perform certain functions as set outin
this Agreement directly with Lessee;



WHEREAS, Port desires that BN allow, and BN is willing to allow, Upion Pacific
Railroad ("UP") 1o bave direct access for its road trains of intermodal railcars to and from
T-S, pursuant to a separate access agreement between BN and UP (the “Access
Agresment”), a copy of which is attached hereto as Exhibit I-6 for informational purposes
caly and shall ot be subject to any terms or conditions of this Agreement. Further, Port
desires that BN provide exciusive geperal switching service as defined in Section C
hereinafter, for General Switching Area;

WBNNMMwmath&
framework in conjunction with the development and operation af T-S; and

NOW, THEREFORE, in consideration of their mutual promises and intending to be
legaily bound thereby, BN and Port agree as follows:

A TERM OF AGREEMENT:

@ The term of this Agreement shall be from the date bereof and shall

| continue in effect concurrently with the term of the Lease, including
any amendments, renewals, extensions or assignments thereof. In the
event of terminstion of this Agreement, it is agreed and
acknowledged by the parties that BN shall retain the rights to provide
e:dnmvegmenlswﬁdnngmto?-swmymbsemc
additionsl user(s) of T-S as defined in Section C.

(Z)  The parties and Lessee agree and affirm that all maritime users of T-S
shall have the right to utiize on-dock rail loading/unloading
capabilities for all containers and/or railcar traffic received from or
destined to any rail service carrier having access 10 T-5 during the
term of this Agreement.



B. UNION PACIFIC RAILROAD ACCESS TO TERMINAL &:

BN will allow UP, pursuant to the Access Agreement, to have direct rail
access to the T-5 Intermodal Loading Yard (ILY"), the Port's adjacent Intermodal
Storage Yard ("ISY™), and such other trackage as designated by BN (such poteatially

 designated tracks which will be specifically identified in the BN-UP Access

Agreement, the ISY, ILY, and Receiving and Deparwre ("R&D") track(s) shall
bereinafter be referred to as the "Tracks”) (as depicted in Exhibit I-2A) for the
purpose of timely spotting, delivery, picking up and/or pulling road trains of
intermodal railcars. This rail access shall be under the sole management and
control of BN. This allowance for UP direct road train or BN transfer service access
to and from the Tracks will be based an an access charge of $20.50 per container, to
or from T-5, loaded or empty, with appropriate annual indexing as defined in
Exhibit I-7, assessed by BN to UP, and rail operations conditions to be negotiated
between BN and UP and set forth in the Access Agreement between BN and UP.
The access charge, and its annual indexing, described in Exhibit I-7 is equal to that
established in the Access Agreement (Exhibit 1-6) and represents the complete
financial terms with respect to the access charge, and its annual indexing, described
in the Access Agreement. Any operating, financial and access terms of the Access .
Agreement relating to T-S will not be modified without the Port's prior written
consent. BN and Port agree to review the Access Agreement from time to time.
The Access Agreement, and any disputes arising thereunder, shall not be subject to
Section D or M hereof. . .

' Dkwadmmmmmmdmadmdmmmmm
relieving UP road crews having insufficient time under the Federal Hours of Service
Act and utilizing UP road power, may deliver road trains of intermodal railcars on
inbound train movements directly to T-5 and place such cars on the Tracks, and/or
retrieve such road trains of intermodal railcars from the Tracks on outbound road

26.00C - Draft Nesorandm of Agresment Detwean Suriingten Northern keflresd and The Por of Sesith Page-3




train movement. It is agreed that UP road train crews or UP switch crews in lieu of
UP road crews as provided above, shall not be restricted from performing duties as
allowed under applicable Road/Yard Work Rules in conjunction with handling
intermodal railcars associated with inhound/outbound trains, uniess it is reasonably
detenmined by BN that it is necessary for BN switch crews to work in comjunction
with UP road erews to yard ar assemble trains in order 1o meet service performance
requircments. It is further understood that such decisions or directions of UP crews
for the purpose of yarding an inbound train or assembling an outbound train at T-S
in conjunction with BN general switching responsibilitics will be determined by the
mmwﬁmwd&mmhmm
and cost effective service to T-5.
Nothing in this Agreement is meant to provide UP road or switch crews with
- authority to perform general switching activities, as defined in Section C below, at or
in the General Switching Ares. In po event will UP road crews, or switch crews in
mammwmmhmmnmwm
within T-S in any masner that could be construed or considered as general
switching. Further, to the extent that BN provides road train service in lien of UP,
this service will be covered by the general switching service provided by BN as set
forth in Section C below.
C. GENERAL SWITCHING SERVICE PROVIDED BY BN:
General switching service ("Switching Service”) provided by BN shall include,
but not be limited to, the following: . - ... '
(1) The movement of loaded and/or empty intermodal railears between:
certain tracks within the Tracks;
(Z) The movement of loaded and/or empty intermodal railcars in either
direction between BN and/or UP yard and/ar storage tracks gnd the
Tracks;



“)

©)

()

The movement of less than trainload lots of loaded and/or empty
railcars in either direction between or within the- Tracks and BN
and/or UP tracks, in any manner that would be considered 2 normal
for rail shipment in mainload lots, uniess performed by UP road
crews, ar UP switch crews in lieu of UP road crews as provided in
Section B, and rosd power under applicable Road/Yard Work Rules;
The removal of bad order intermodal railcars from the Tracks and the
placement of such cars on the designated repair track, delivery of such
cars 1o the BN repair track, or the return of such cars to the UP, and
the reverse movement of repaired cars; )

The movemem of different types of intermodal rail cars from the
Tracks; and

Other movement of all types of railcars from track to track within the
General Switching Area that is within the generally accepted
definition of general switching.

jurisdiction .of exciusive BN general switching rights which includes all trackage

within T-5 leasehold that requires the use of BN owned or controlied trackage, and
all associated BN owned or controlled trackage and property employed 10 support
- the operations of T-5 and other BN-served customers in the General Switching
Arca. BN will assess to Lessee for the provision of Switching Service t0 T-5 a

" switching rate of $1,168 per eight (8) hour straight-time shift (with normal overtime

rates as applicable) with appropriate annual indexing as defined in Exhibit I-7,
—~~ provided, however, that such rate, and increases thereto, will not exceed those levels
~ that are normal and custorary within the industsy for comparable switching service,

SM6.00C - Draft Nemsrerchm of Agreshant Brtween Suriingten Nerthern Raflroad and ThePortofSeaic  PapeS




adjusting for the switching resources that BN has in place within the proximity of the
General Switching Area. . |

The parties and Lessee further agree to negotiate in good faith to mwtually
determine the necessary and appropriate level of general switching service resources
required of BN, taking into account the operational and geographical constraints of
the General Switching Area to ensure the timely and efficient execution of the
service requirements as agresd o by the parties and Lessee and recognizing BN's
needmadeqmeiymmhuWenSelﬂem
D.  RAIL SERVICES STANDARDS AND CORRECTIVE ACTIONS:
to T-S is absolutely critical and that the rail services standards established and
agreed to by the parties and Lessee will be adhered to in every respect. Such rail
services shall be both train movements between the east end of the East Double
Track and the Tracks, or such other points which may be established pursuant to the
provisions of this Section D, and Switching Service ("Rail Services”™).

Any issues or disputes arising from the provisions of Sections A(2), C, D,
E(1),F, G, H, 1I(2), ], K L, N, and O of this Agreement shall be subject to this
Section D and shall not be subject to Section M. Furthermore, the parties to this
Agreement hereby acknowledge and agree that Lessee has standing, s a third-party
beneficiary or otherwise, to enforee any rights and duties, or to seek resolution of
any disputes against either or both parties bereto, pertaining to Lessee as set forth
in the aforementioned Sections in this paragraph.

(1) . Rail Services Standards Committee: .

a  In order to insure that Rail Services are performed in & timely
and efficient manner, a Rail Services Standards Committee
.("Committee®), comprised of one voting representative (or
their designees) from Port, BN and Lessee shall be established

- T ——'J;A‘._.’.—-h Poas . £ -
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within thirty (30) days of the date of this Agreement. The
Committee shall be responsible for establishing rules and
service standards ("Rail Services Standards™) as appropriate to
develop moanitoring procedures to be used in measuring
perfarmance against such standards as may be 0 established.
The Committee shall meet ou a regular basis, not less often
than every three months, to review Rail Services; the overall
performance of T-5 and the Genoeral Switching Area rail .
operations; to discuss and attempt to resoive grievances”
concerning T-5 operstions or services provided to other
customers; to consider and decide upon ways of improving
operations of the parties and Lessee; and such other relevant
matters as the Committee may decide to consider.

The Committee shall develop and issue standards, rules and
measurement procedures as pecessary to achieve the required
Rail Services for Lessee based upon facility capabilities and
cost of service factors. Any member may request a special
meeting of the Committee on reasonable notice to the others,
Informal telephonic conferences sball be beld by the
Committee where appropriate to address immediate concerns
of cither party or Lessee. It is expected that the work of the
Committee will be undertsken in a spirt of mumal
cooperation consistent with the principles expressed in this
Agreement. '

The - decision of the majority vote of the Committee
representatives shall be implemented; however, nothing in this
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section shall limit or precinde any party from appealing the
decision to the Executive Commiittee pursuant to the process
set forth in Exhibit 1-3, attached hereto and made a part
hereof.

The Commitiee msay recommend, but canant in any event
require, that citber panty or Lessee make certain capital
improvements related to their operations.

The Parties agree that BN shall achieve performance to the
Rail Services Standards as established by the Committee at
prescribed levels and in the event that BN's performance falls
below such prescribed levels, Port and Lessee will bave certain
rights and actions available as expressly eoumerated in this
Agreement to ensure that BN's performance returns to the
required levels in as timely of & manner as possible, to the
extent that BN is responsible for the performance falling below
the required levels.

" (1) Required Rail Services Standards performance shall be
at ninety-five percent (95%) of the combined Rail
Services Standards established by the Committee.
Measurement of the required performance
(Performance,” for the purposes of this Section
D(l)(!)) shail be.for a measurement period which will
encompass the previous fourteen (14) comsecutive days
("Measurement Period”) and will be calculated daily on
a rolling average basis for the total activities under Rail
Services Standards requirements over the Measurement
Period.
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In the event that during any Measurement Period
Performance to the Rail Services Standards established
by thie Committee falls below ninety-five (95%), Lessee
ar Port shall bave the right to obtain immediate

_ corrective action from BN and/or Port, including

additional resources, to restore Performance to the
required level Lessee or Port shall each be initially

 responsible for its respective cost of any additicnal

mprovidedinmponsémhsmpecdyereqm
as provided for in this paragraph D (1) (f) but Lessee
and/or Port shall have the right to seek reimbursement
of any such costs of additional resources employed to -
return Performance to the required level for the period
of time during which Performance remains below the
required Performance level

When Performance over a Measurement Period is
restored 10 the required level of ninety-five percent
(95%), Lessee shall be responsible for the costs of the
additional resources, if any, required to maintain
Performance to the Rail Services Standards
Resolution of any disputes that may arise as to the
proper allocation of resource costs shall be subject to
Exhihit 1-3. _
In the event that during any Measurement Period
Performance to the Rail Services Standards established
by the Committee falls below eighty-five percent (85%),
and 10 the extemt that Port is subject 10 monetary
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consequences under Paragraph 3(m)(vi) of the Ieua.
Bﬂmnbembjeawmwmequenmwthe
Port for each day the Measurement Period Performance
is below eighty-five percent (85%). Such monetary
consequences shall be based on the sum of the switching
charges and Terminal Entrance Fee ("TEF") revennes
chargeable by BN for the day ending the Mcasurement
Period during which Performance to the Rail Services -
Standards falls below or remains below eighty-five
percent (85%). Determination of the extent of BN's
' partcipation in such monetary consequences shall be
based on class of service (switching va. access) and shall
_be based on the proportionate percentage of service
failures to the total number of service failures over the
applicable Measurement Period for cach of the two

classes of service. For example, if over & Measurement
Period Performance to the Rail Services Standards
established by the Committee caly achieves an eighty-
two percent (82%) compliance level, and of the ten (10)
switching, eighty percent (80%), and two (2) faflures
(20%), the proportion applied for that single day of
Performance at a level less than eighty-five percent
(859%) would be eighty percent (809%) of the switch
charges owed by Lessee for that single day and twenty




—

percent (20%) of the TEF revenues owed for that single
day as provided for in the Access Agreement. The
eighty-five percent (85%) Performance level referenced
in this subparagraph shall be raised to ninety percent
(90%) five (5) years after the opening date of the ILY.
In any event, and to the extent for which BN is
responsible for failures of the Rail Services Standards
for a Measurement Period, BN shall be liable for
payment of any such monetary consequences berein
described in this section D (1) (f) caly to the extent it
received compensation for each single day that the
Measurement Period Performance to the Rail Services
Standards was below cighty-five (85%), or ninety
percent (90%), as applicable.
Corrective Action and Conflict Resolution:
‘The parties and Lessee agree that it is desirable to have clearly
defined process steps for the various levels of internal and external
dispute resolution. All of the agreed steps for the dispute resolution
process are set out in Exhibit I-3 with respect to all matters within the
scope of the Committee. Disputes not resolvable by the Committee
may be appeaied directly to the Executive Committee pursuant to the
last paragraph of Section 3 of Exhibit I-3.
The parties and Lessee agree that the process described in Exhibit k-3
shall also be applied to the following claims where such claims arise as
a result of a failure to achieve the required Performance level of Rail
Services Standards as established by the Rail Services Standards
Committee:
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by the Port to Lessee and unpaid amounts owing to the Port
from Lessee, all in accordance with Paragraph 3(m)(vi) of the
Lease;

"b.  Clzims by the Port for recovery from BN of damages incurred

by the Port, in accordance with Paragraph 3(m)(vi) of the

Lease and/or Section D{1)X{) of this Agreemeat; to the extent

bereinafter described:

(1) Claims associated with switching service provided by
BN shall be limited to the amount BN received from
Lessee for switching service on the day(s) on which
Performance to the Rail Services Standards falls below
eighty-five percent (85%), or ninety pescent (90%) as
applicable.

(2 Qaims associated with road service access provided by
BN shall be limited to the amount BN received from
UP associated with T-§ access, TEF only, on day(s) on
which Performance to the Rail Services Standards falls
below eighty-five percent (85%), or ninety percemt
(90%) a3 applicable.

E. RAILROAD RELATED IMPROVEMENTS:

t)

Facility Layout and Design:

As used herein the term “Faility” shall incinde all trackage in the
General Switching Area and the double track 1o be constructed by the
Port across Harbor Island, between the vicinity of East Marginal Way
South and the vicinity of the east end of the Burlington Northern Rail
Bridge at the southwest side of Harbor Island, paralie! 1o the existing



—

railroad track ("East Double Track”). The parties and Lessee will
negotiate to design the Facility so that its layout will be suitable for
efficient and effective intermodal transfer activities; adequate railesr
storage capacity and railroad service for West Seattle industries; and
ﬁhdudeoﬁuuhﬂnﬂ@mmw&eeﬁdm
and timely movement of railcars in switch or road train service,
including double tracking where necessary, and other railroad-related
Wmdawdwhhthe‘l‘-_smmprom The
conceptual design for the portion of the Facility in the area of T-5 is
as depicted on Exhibit 1-2A and the conceptual design for the East
Double Track is as depicted on Exhibit ]-2B.

If the parties and Lessee cannot agree on a final Facility design by the
date this Agreement is executed, either party ar Lessee shall have the
right to submit the issue to an independent third-party consultant with
expertise in designing rail intermodal yards and facilities to settle
isspes related to the final design of the Facility and rail support
improvements.

The Committee will deal with Facility design issues over the life of
this Agreement in a manner consistent with the design ultimately
determined by the parties and Lessee. In the cvenmt of a dispute
related to the design of any portion of the Facility or its access
trackage, the opinion of the Port and Lessee will take precedence with
regard t0 T-5 and access therew; the opinion of BN shall take
precedence with regard 1o adequate access to Wes: Seattle industries.
If BN determines that design or capacity issues will so impede
performance or service standards or cause economic and safety
burdens, the dispute shall be decided as set forth in Section D above.

O796.00C - Draft Namsranim of Agromm Sotwsen Burlingten Nerthern Rafiresd and The Port of Semsie ‘ Page-13



(2) Property Exchange and Valustion:
The parties shall cooperate in procesding with any environmental
processes, permit applications, street vacations, or other actions
necessary to moving the T-S project forward as scheduled Tbe
parties shall execute 2 letter agreement (attached bereto as Exhibit J-
4) addressing issues regarding property exchanges, appraisaks, track
construction, maintepance and schedules. I any disputes arise
relating to the exchange of property or any other issue covered by or
relating to the letter agreement, the parties only will submit the issoe
for determination by arbitration as set out in Section M below.
(3 Environmental Conditions and indemnification:

Prior t0 an exchange of property under this provision, the Port shall
provide ressonable assurances to BN through testing that the property
transferred to BN does not contain contaminant levels in either the
soil or groundwater in excess of the maxitnum level permissible under
the Washington State Model Toxics Control Act (WSMTCA). To the
extent these assurances eannot be provided for either the soil or
groundwater, and umil such time as these reasonable assurances can
be provided, the Port shall indemnify and hold BN harmiess for any
cleanup required by any governmental suthority due o the presence
at the time of property transfer of contaminants in the transierred
property’s soil or groundwater in excess of the maximum jevel
permissible under the WSMTCA, except to the extent such cieanup
was necessitated by ar the result of BN and/or its railroad operations.
Prior to an exchange of property under this provision, BN shall
provide reasonable assurances through testing that the property
transferred to the Port does not contain contaminant levels in either




- the soil or groundwater in excess of the maximum jevel permissible
under the WSMTCA. To the extent these assurances cannot be
provided for eitber soil or groundwater, and until such time as these

- - assurances ¢an be provided, BN shall indemnify the Port and hold the
Port harmless for any cleanup required by any governmental authority

- of contamination present at the time of property transfer that was

caused by or was the result of BN and/or its railroad operations.
SubpamthcpmvmomofBN‘sMofEmyAm(awpyd

Msmmms&mbnm.mmmmmmm

environmental testing of the BN property at Port's expense. Further environmental

- testing, if required, may be conducted by eitber BN or the Port, at BN's discretion,

and at BN's expense. The result of all testing shall be reasonably available to both
parties.
F.  FACILITY MAINTENANCE:

BN will have railroad right-of-way maintenance responsibility for all Tracks

- except for that trackage found within Lessee's leasehold premises and Port's ISY

trackage. In the event Lessee and/or Port contracts with BN for maintenance or

repair of the exciuded trackage, BN will assess charges against Lessee or Port, as
appropriate, for actual maintenance performed. If said maintenance is contracted,
it will be to the specifications provided by Lessee or Port for their respective areas.

- The Tracks will be maintained 10 & level consistent with safe operation in order to

meet service performance standards established pursuant to this Agreement.
G.  EQUIPMENT MAINTENANCE, REPAIR AND INSPECTION: .
EN or BN's contractor(s) (may include contractor arranged for by UP if
- approved by BN) shall provide, at the expense of the responsible party or parties,
— mechanical train/railcar inspections, air tests and certifications, application and
' removal of rear-of-train devices as furnished by the responsible party, maintenance
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and repairs within the ILY, ISY and receiving and departure tracks, in accordance
with Federal Railroad Administration ("FRA") and Association of American
Railroads ("AAR") rules and regulations, and shall comply with all other AAR rules
and regulations (including without limitation, those relating to loading and
inspection). Equipment repairs will be billed in accordance with AAR billing
procedures.

H. DUWAMISH WATERWAY RAIL BRIDGE, NORMAL MAINTENANCE,
AND REPAIR:

BN assumes full responsibility for normal maintenance and repair (other
then casualty related) of the Duwamish Waterway Rail Bridge, as defined in the
Lease (the “Bridge”) in a condition, prior to July, 1, 1996, sufficient in size to
maximum weight not to exceed a per axie weight of 70,000 Ibs. including tare weight
of car, and locomotives models, both 4 axie and 6 axle, not exceeding 70,000 pounds

In the event the Bridge is taken out of service for whatever reason, within the
context of this Section, BN will work to a level of industry standard to return the
Bridge to service in an expeditious manner. This Section H sball be subject to
Section D. N
I  UPGRADING OR REPLACEMENT OF IMPROVEMENTS.

(1) In the cvent that it becomes necessary to significantly upgrade or
= - replace the Bridge or any other rail facility under BN maintenance

respoasibility in association with T-5 requirements, due to causes
which are outside of the control of BN and its normal maintenance
responsibilities, such as a change in the size and weight of equipment
 accessing T-5, need to double-track the Bridge, or substantial,
constructive total, or total loss of the Bridge due to an accident or act

. - - - ax



- of God, Port agrees 1o explore funding or other options that msy be
" awailable and appropriate for such improvements, extraordinary
repair or replacement, as requred. BN will participate in- an

- expeditious manner, in jointy discussing and implementing the

options for said improvement, extraordinary repair or replacement

- including the feasibility of construction of a pew, possibly relocated,

bridge over the Duwamish Waterway servicing West Seattie, In no
: event shall BN be required to participate in the financing of such

- mmmmordmymmnphmmm

mpeaﬁmrdimyrepairarrephcemmduwmbmnﬁd.

- constructive total, or total lass resulting in loss of rail service

capabilities and BN and Port are unabie to reach agreement on

necessary funding, Port shall bave the right to fund the construction

Decessary to restore rail service capabilities. In such event, BN shall

have the following options available with respect to Port cost

= recavery: :

() BN shall pay an annual fee to the Port for the Ports
investment, with appropriate interest, based upom an
amortization over a period of time equal to the remaining
expected useful life of the new bridge ("New Bridge™).

— (db) BNshall pay a per unit use charge to the Port for all rail traffic

crossing the New Bridge. Such charge shall be assessed at a
" level sufficient to allow Port to recapture its cost and interest
for the New Bridge construction over the expected useful life

— of the New Bridge. '

- The Port shall own the New Bridge; BN may, however, at its discretion,

acquire full ownership in the New Bridge at any time during a five (5) year period
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commencing with the date that the New Bridpe resumes rail service or within one
(1) year after collection of any judgment from any party causing damage to the
Bﬁdpiﬁid:requ&edtherqnirorrepheemem.whichmwmhﬂ,w
compensating the Port for the remaining unamortized balance of the cost of
construction of the New Bridge. The Part agrees, however, to enter into an
agreement with BN to allow BN to manage and operate the New Bridge
("Management Agreement”) as long as Part owns the New Bridge. For purposes of
this Agreement, the UP Access Agreement and the Lease Agreement, BN shall,
pursuant to the Management Agreement, have ownership responsibility for the New
Bridge and will assume all lisbility for the New Bridge and be responsible for all
pormal maintenance and repair of the New Bridge as required by Section H of this
Agreement. Any such Managemen: Agreement sball 5ot conflict with the terms of
th.BI nt ’ .
In any event BN will have the right to continne to collect the access charge as
provided for in Section B of this Agreement. In sddition, Port agrees that BN will
have exclusive right to purchase Port ownership in the New Bridge.
| (@) Inthe event it becomes necessary or desirable to Lessee to
significantly upgrade the Bridge for a reason unrelated to substantial,
constructive total, or total Joss, and, if requested to do 50 by Lessee,
BN will make capital improvements as expeditiously as possible, a
Lessee's expense, to BN's facilities utilized to serve T-S pursuant to
this Agreement, as long as said capital improvements, or their
construction, do not have an ynreasonsble impact on BN's ability to
perform under this Agreement or on BN's ability to perform service
for any other current or potential customers. When completed, said
capital improvements shail be owned by BN.




J.  LIABILITY PROVISIONS:

As used berein, “Loss or Damage” shaﬂmunalld:ms.hahﬂny cost and
expense of every character incident to loss or destruction of or damage to property
and injury to or death of persons arising from the performance or existence of this
Agreement

Each party and Lessee shail be lisble for Loss or Damage to the other, its
employees, agents or invitees and/or to third parties to the extent caused by the
negligent acts or omissions, or willful misconduct of the party(ies) and/or Lessee
whose employees, lessees, subcontractors, agents or invitees, and/or property
caused the same.

K. FORCE MAJEURE:

Except as otherwise expressly provided berein, neither party hereto nor
Lessee shall be liable to the other party(ies) and/or Léssee for any delsy or
imerruption in performance of any obligation. hereunder (except & payment
obligation) resuiting from events of Force Mgjaure such as governmental orderss,
regulations, labar strikes or disturbances, acts of public enemy, war, blockade,
insurrection, acts of God, fires, floods, explosion, derailments, vandalism, sabotage,
mammmammmmmu
reasonable control of eitber party or Lessee.,

The party or Lessee claiming Force Majeure shall take all reasonable steps to
remove the Force Majeure event, and, for this section to be operative, shall prompily
notify the other party(ies) and Lessee within a period of five (5) days, excluding
weekends and holidays, when it learns of the existence of the Force Majeure
condition, and will notify the other party(ies) and Lessee within a period of five (5)
days, excluding weekends and holidays, when the Force Majarre condition is
terminated. '
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L NOTICES:

All notices, requests, demands, and other communications under this
Agreement shall be effective only if in writing and (i) if delivered and receipted for
. in writing; (ii) sent by certified or registered mail (return receipt requested) postage
prepaid; (ili) sent by a nationally-recognized overnight delivery service, with delivery
confirmed; or (iv) telexed or telecopied, with receipt confirmed, addressed as
follows:

281 333.2332
817) 333-3010

or such other persons or addresses as shall be furnished in writing by any party or
Lessee to the other party(ies) and/or Lessee. Notice shall be deemed to have been
given as of the date (i) when personally delivered, (ii) three (3) days after the date
of deposit with the United States mail properly addressed, (iii) when receipt of a
Notice sent by an overnight delivery service is confirmed, or (iv) when receipt of the
telex or telecopy is confirmed, as the case may be, unless the sending party bas
actual knowledge that a Notice was not received by the intended recipient.




M. ARBITRATION:

Any dispute arising between the parties, except where otherwise provided for
in this Agreemeat, which cannot be settled by the parties, shall be settied under the
Commercial Arbitration Rules of the American Arbitration Association. The
arbitration proceeding shall be conducted in an expedited manner as set forth in
Section § of Exhibit I3 hereto. -

The parties agree that the arbitrator’s award shall be binding and may be
entered with any Court or agency baving competent jurisdiction and the award may
there be enforéed between the parties without any further evidentiary proceedings,
the same as if entered as a judgment by the Court.

N BILLING, DEFAULT: |

Billing shall be accomplished on the basis of data contained in a billing form
mutually agreed to between the parties and/or Lessee. Such billing forms shall
contain sufficient detail to permit computation of payments to be made bereunder.
Unless otherwise specifically provided berein, billing shall be prepared in
accordance with the schedules of labor additives, material prices and equipment
rental rates as agreed upon by the Chief Accounting Officers of the parties hereto
from time to time. It is understood by the parties that BN will bill Port and/or
Lessee directly for their respective charges under this Agreement. Port and/or
Lessee shall pay to BN at such location as BN may from time to time designate, all
the compensation and charge of every mame and nature which in and by the
Agreement Lessee and/or Port is required to pay in lawful money of the United
States within thirty (30) days after the rendition of bills therefor. Bills shall contain’
a statement of the amount due oo account of the expenses incurred and services
rendered during the billing period. |

Errors or disputed items in any bill shall not be deemed a valid excuse for
delaying payment, but shall be paid subject to subsequent adjustment; provided, no

%.00C - Oraft Memorsncm of Agresmmnt Setuven tﬂim m'hi'lné ard The Pors of Seantle Page -3



exception to any bill shall be honored, recognized or considered if filed after the
expiration of three years from the last day of the calendar month during which the
bill is rendered and oo bill shall be rendered later thun three years (7) after the last
day of the calendar month in which the expense covered thereby is incurred, or (if)
in the case of claims disputed as to amount or liability, after the amount is sestled
and/or the liability is established This provision shall not limit the retroactive -
ndjmmdbﬂﬁnﬁmdemhmcpﬁonﬂhmboﬁginﬂamﬁngwu
under anthority of the Interstate Commerce Comrmission or retroactive adjustment
of wage rates and settiement of wage claims.

So much of the books, accounts and records of each party hereto as are
related to the subject matter of this Agreement shall at all reasonable times be open
to inspection by the authorized representatives and agents of the parties hereto.

Sbould Lessee and/or Port fail to make any payment when due which Lessee
md/mhtisobﬁmedwmhbythisAMorfaﬂhmyaherm‘n
continve for & period of six (6) months after notice in writing of such defsult is given
by BN to0 Lessee or Port, EN may, at its election submit the defanit directly to
arbitration under Section M or secure a judgment by a eourt of law to recover any
amounts owed.

BN may waive such default, but no action of BN in waiving any default shall
affect any subsequent default of Lessee or Port or impair any rights of BN resulting
therefrom. ‘

0. ASSIGNMENT- :
This Agreement, its rights and obligations shall inure to the benefit of and be

s e e o Pansbe T e o PY e




P.

If the Lease terminates, or the Part enters into a lease with a new lessee for
T-S, and this Agreement is renewed, or if Lessee assigns the Lease to another lessee,
the Port agrees that it shall require the new lesses to be bound by and accept the
provisions of this Agreement as its provisions apply to lessees and the operations for
or at T-S.
MISCELLANEOUS:

(1

e

&)

“@

Governing Law: This Agreement shall be construed and enforced in
accordance with the laws of the State of Washington.

Amendments: Nomodiﬁaﬁnn.addiﬁbn.oramendmemmthis
Agreement shall be effective unless and until such modification,
addition, or amendment is reduced to a writing executed by
authorized officers or agents of each party.

Counterparts: This Agreement may be executed in two or more
original counterparts, each of which shall be considered an original of
Entire Agreement: This Agreement, which term as used thronghout
understanding of the parties bereto in respect of the subject matter
contained herein. There are Dpo restrictions, promises,
representations, warranties, covenants, or undertakings other than
those expressly set forth or referred to herein

Intending to .be legally bound, the parties have caused this Agreement to be

executed

by

their duly authorized representatives
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EXHIBIT 1-1

RefertooﬁginalMem'andnmongregment



EXHIBIT 1-2A

Refer to original Memorandum of Agreement



EXHIBIT 1-2B

Refer to original Memorandum of Agreement



EXHIBIT I-3

CORRECTIVE ACTION AND CONFLICT RESOLUTION
PROCESS AGREEMENT

Agreement gre as
» between Lessee and BN's dﬁ:.-ﬁtumgmn?gm
and resource Determinstion of timing and

&)

wjor Tisses ‘commit 10 provide. mech Gommaemmion o 1

Senior Management for
jons in the Seattle sres for resolution. Such appeal to Local Sesior
%umdeqqmmnawum
Management;

i ity of ing standards,
| measurement procedures and performance reviews for Rail
Services to T-S and the General Switching Area, shall act as the first level
of internal arbitration in the dispute resolution Upon
notification of an appeal of the dispute by one or both of the Local Semior
MmaamoﬁmtheCommeg,shanhﬂeﬁn(S)bmu:ﬂs
review all submitted documentation. This five (5) day period not
commence until each member of the Committee has been notified of
impending dispute and has received all applicable documentation

b
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EXHIBIT 14
BN/POS LETTER AGREEMENT
WEST SEATTLE
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BURLINGTON NORTHERN RAILROAD

TEMPORARY LICENSE AGREEMENT PERMITTING ENTRY TO PROPERTY

THIS AGREEMENT entered into this_10th day of June , 1993, by and
between Burlington Northern Railroad Company (“8N”), licensor, and Portof
Seattle , its employees, agents, consuttants, and designees (“Licensee”).

WHEREAS, Licensee has requested permission to enter upon BN
property; and

WHEREAS, BN is willing to grant 2 temporary license for such entry,
subject to the terms and conditions hereinafter set forth.

NOW, THEREFORE, the parties hereto, intending to be legally
bound, agree as follows:

1. PERMISSION, LOCATION, AND ACCESS

Subject to the terms and conditions hereinafter set forth, BN
hereby grants a temporary license to Licensee to enter upon the property of
BN at Seattie, WA, more commonly known as Buckley Yard, more pasticularty
located South of Terminal 2 and West of Terminal S at Sections 12and 13, T

24N, R 3 E, for the sole purpose of installing 14 soil borings for pre-
acquisition environmental assessment. :

2. LIABILITY

Licensee hereby releases and will protect, defend, indemnity, and
save harmless BN, its subsidiaries, officers, employees, and agents against ali
claims, liabilities, demands, actions at law, and equity judgments, settlements,
losses, costs, including attorneys’ fees, damages, and expenses of every
character and nature whatsoever (hereinafter referred to collectively as

]



“claims®) for injury, including death, suffered or sustained, directly or
indirectly, by the officers, agents, and/or employees of BN and its subsidiaries,
Licensee and its officers, agents, and/or employees, and all other persons
whomsoever, and for damage to or lass or destruction of property of any kind
by whomsoever owned, contributed by, resuiting from, arising out of, or
occurring in connection with the entry or presence of Licensee and its officers,
agents, employees, and consultants on 8N property incidental to Licensee’s
performance of the project. If any claim is asserted, Licensee will assume, at its
own expense on behalf of BN, its subsidiaries, officers, agents, and employees,
the defense of any such daims which may be brought against BN and pay on
behalf of BN the amount of any settlement agreed upon, judgment that may
be entered, and any other amounts assessed in connection therewith, plus all .

costs and expense.

3. INSURANCE
No work of any character shall be started on the property of BN until:

a. Anacceptable certificate of insurance specifying that
the policy is applicable to the particular work has been
furnished to and accepted by BN, naming BN as an
additional insured and providing the foliowing
insurance coverages:

(M Worker'scompensation and employers’ liability
insurance and satisfaction of statutory
requirements of the State where the property
covered by this Agreement is located;

(i) Comprehensive liability insurance with a dollar
limitation of coverage not less than a combined
single limit of One Million Dollars ($1,000,000) per
any one occurrence for all loss, damage, cost, and
expense, including attormneys’ fees, arising out of
bodily injury, liability. and property damage

patlep . ) 2




liability during the policy period. Such policy shall
be endorsed to reflect contractual liability
insurance, specifically relatiig to the indemnity _
provisions of this agreement and with the
exclusion for any activities conducted within fifty
(50) feet of railroad tracks deleted; and

(i) Aistomobile liability insurance, if applicable,
having a combined single limit of One Million
Dollars ($1,000,000) per occurrence.

All insurance described above shall be maintained until
all work completed hereunder has been satisfactorily
completed. The insurance companies issuing the
policies may cancel or make significant changes in the
coverage only with permission of BN.

After BN has advised Licensee that the limits, form, and
substance of the insurance policies and certificates are
acceptable, said policies and certificates shall be
forwarded to the Division Superintendent (*D$®), or his
“Designee”, with a copy to the Manager Environmental
Engineering (“Mgr. Envir. Eng.”), as specified in this
license.

The acceptance of the insurar.ce by BN is not intended
to and shall not reduce limit, affect, or modify the
primary obligations and liabilities of Licensee under the

. provisions of this agreement.
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4. ENTRY UPON PROPERTY

Licensee shall notify BN's DS, or his Designee, and the Mgr. Envir.
Eng. atleast forty-eight (48) hours in advance before entering upon or
starting any work upon BN property. The DS is Kevin C Spradlin, (206) 625-
6224. The Designee is Gil S. Maling, Trainmaster, (206) 625-6270. The Mgr.
Envir. Eng. is Michael E. CTift, (206) 467-3384.

No entry or use of BN property will be permitted until this
agreement is signed and permission, in writing, has been received from the
DS, Designee and/or the Mgr. Envir. Eng. -.

S. BNOPERATIONS

All operations of Licensee shall be performed in such a mannerso
as not to interfere with BN property and operations or the use of BN facilities.
i, in the opinion of the DS or Designee, conditions warrant at any time, 8N
will provide appropriate flag service and protection to its property,
employees, and customers at the expense of Licensee, and Licensee will pay to
BN the full cost and expense thereof within thirty (30) days of receipt of a
biliing for the flag service.

6. CROSSING OR FOULING TRACKS

In no event shall equipment or material be transported across BN’s
track without special permission and advance written notice of at least forty-
eight (48) hours to the DS or Designee, so that BN may arrange for the
necessary protection at and about the track. Such permission shall be
reasonably given by the DS or Designee. Licensee agrees not to enter upon or
foul BN track until given specific permission and signal to do so by a BN
flagman, when flag protection is provided.

patiep - : 4 : : .




7. CLEARANCES

All equipment located on or material in use upon BN property shall
be kept at all times not less than fifty (50) feet from the nearest rail of any
track. Licensee shall conduct its operations so that no part of its equipment
shall foul any track, transmission, signal, or communication line or any other
structure on the property.

8. RESTORATION OF PREMISES

Upon completion of the work, Licensee shall leave the propertyin a
condition satisfactory to the DS or Designee and the Mgr. Envir. Eng.; and
Licensee shall remove all machinery, equipment, material, rubbish, and other
property of Licensee so that the land is left in a condition satisfactory to the
DS or Designee and the Mgr. Envir. Eng.

9. PROVIDING REPORTS

Licensee agrees to provide BN with a complete copy of the resuits
of the analysis of any samples taken on BN property and any related reports,
including conclusions and recommendations. Licensee further agrees to keep
said resuits and reports confidential and not to disciose the information to any
other party, unless Licensee has received express written authorization to do
so from8N, - |
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10. TERM OF LICENSE

BN reserves the right to r=voke this license at any time. Uniess.
modified or terminated in writing by the parties, this license shall extend until
12:01a.m. on Auqust 10, 1993, at which time it shall expire automatically.
Licensee shall notify the DS or Designee and the Mgr. Envir. Eng. when use of
the property or work is completed. Under no circumstances shall this
temporary license be construed as granting Licensee any right, title, or
interest of any kind or character in, on, or about the land or premises of BN.

11. ENVIRONMENTAL OBLIGATIONS AND INDEMNIFICATION

Licensee recognizes and assumes all responsibility for all present
and future environmental obligations imposed under applicable
environmental laws, regulations, or other such requirements relating to any
contamination or aggravation of existing contamination of BN's property or
groundwater arising from any operations conducted by Licensee pursuant to
the terms of this license. Licensee therefore agrees to indemnify and hold
harmless BN, its officers, agents, and employees from any and all liability,
fines, penalties, claims, demands, or lawsuits brought by any third party or
governmental agency under any theory of law seeking to hoid BN liable for
any cleanup costs, penaities, or damages for any contamination of BN's
property or groundwater thereunder arising out of the operations conducted
by Licensee. Licensee agrees that the above indemnity extends to any liability
resulting from or arising out of the implementation of any cleanup plan
approved by the United States Environmental Protection Agencyor
companion State agency. Licensee further agrees to under take, at its own
expense, any cleanup of any contamination or aggravation of existing '
contamination of BN property and groundwater thereunder arising from any
operation conducted pursuant to the terms of this license.

- Licensee agrees to waive any and all statutes of limitation
applicable to any controversy or dispute arising out of the proceeding.

patiep . - - . SR ¥




12. APPLICABLE LAW

Licensee agrees that the laws of the State of Washington shall
apply to this agreement.

IN WITNESS WHEREOF, the parties hereto have caused this e
agreement to be executed as of the date first above written. "

WITNESS:

AT A o e  Licensee
Pant ot Sealy

Name

DATED: 2(3laz %ZM
%PM'”*-LF&%
. . - ' Iaesens'y ant 1Jae gt @
v_\ﬁﬁs; - . BURLINGTONNORTHERN RAILROAD -~ .-
mai_hm COMPANY =

ﬁ”lﬂf e 5[&//""

DATED: .
7-75- a5 % yr ...7:, Z ettt

JI con’ ‘ Méne&/

!ﬂe
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~ SEATTLE T-5 ACCESS AGREEMENT

~  THIS AGREEMENT, along with any exhibits, sttachments, and addenda hereto (“Agresment*),
is entered into on this3isday of May, 1994, by ana detween BURLINGTON NORTHERN -
RAILROAD COMPANY ('BN"), a Delaware corporation, and UNION PACIFIC RAILROAD
COMPANY ("UPY), a Utah corporation. _

WHEREAS. the Port ¢f Seattie ("Port”) intends to construst, by 1887, a state-of-the-ant
containership taciiity with on-dock rail capability on property designated as Terminal & ("T-5") on
Exhibit A attached herets;

" WHEREAS, T-6 is included in a greater area of Port’s facliities at West Seattle located and
boundied by the point at which BN ownership of trackage to West Seattie departs from joint BN

T /UP trackage across Harbor isiand, near Kiickitat Avenue, east of the Duwamish River Bridge,
and all associated trackage, NOw existing or subssquently constructed, west of that point,

*’“Wuuwmmmmmmwa

- WHEREAS, Pon doss not intend 1o operate T-5 itsalf but has lessed T-5 to Eagis Maring

Services, LTD., assignee, ("Lesses”), to conduet certain day-to-day operations and business at
~ T-5 pursuant to that certain Sheh Amendiment to Lease dated as of June sz 1994 and

subssquent amendmants thereto ("L.sass®);

WHEREAS, BN and Port desire that T-§ and intustries in West Seattle be provided with
—~  adeguate railroad services:

WHEREAS, BN provides rall sarvics to and intends to continus providing such ssrvice 1o West
Seattie industries and to T-S and will perfonm cenain functions, as sst out in a separate

~  agresment with Port (MOA"), disectly with Losses;

WHEREAS, Port desires that BN aliow, and BN is willing to allow, UP to have direct access, for

s road trains of imermocdal failcars, to and from T-5, pursuant to this  Agresment between BN
.nd UP. Further, Port desires that BN provide exciusive general switching service as defined in
Section S hereinafter, for General Switching Ares;

1
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WHEREAS, BN and UP dasire 10 provide a comprehensive agreement for the purposs of

establishinn the rail operating conditions, requirements, responsibilities and framework in
conjunction with UP's access to T-5; and

NOW, THEREFORE, hmmbonﬁmdﬂu&mwmmwmmbhm
bound theretry, BN and UP agres as follows: -

1. TERM OF AGREEMENT

The term of this Agreement shall be from the date that the MOA and Leass are effective and
shall continue in effect concurrently with the terms of the MOA and Leass, including any
amendments, renewals, extensions, or assignments thereof. In the svent of termination of this
Agreemant, & is agresd and acknowiadged by the parties that UP's access to T-5 shall also
_terminate and BN ghall retain the rights to provids exclusive gener! switch service o T-5 and
any subsequent or additional user(s) of T-5 as defined in Section 5.

2. GENERAL CONDITIONS .

The General Conditions as set forth in Exhibt B attached hereto are hereby made a part of this
Agresment. If any conflict betwesn the General Condftions and this Agreement shall ariss, the
provisions of this Agreement shall prevail.

3, UP ACCESS TO T-5
BN shall aliow UP, pursusnt to this Agresment, to have direct rail access to the T-5 intermodal
Loading Yard (LY"), the Port's adjacent intermodal Storage Yard (1SY"), the Recsiving and
Departure tracks ("R&D"), and such other trackage as designated from time to time by BN
{such dasignated tracks, the ISY, ILY, and RE&D tracks shall hersinafter be referred to as tw
*Tracks") (as depicied in Exhiblt C) for the purpose of timsly spotting, delivery, picking up or
pulling road trains of intermodal ralicars. This direct rail access shall at all times be under the
sohmnpagomontmdemﬂololBN.

Direct rail access means that UP's road powsr and road crew may deliver roed trains ~
interrnodal railcars on inbound train movements directly to T-5 and place such cars on L
Tracks. and/or retrieve such road trains of intermodal ralicars from the Tracks on outbound

2




—

in movements. BN shail permit UP to substitute yard crews for road crews having
insufficient time under the Federal Hours of Service Act, using road powsr; however, said yard
crews are to be subject to the same limitations as the road crews they are replacing. It is
agreed that UP road train crews, or switch crews in lieu of road crews as provided above, shall
net be restricted from periorming duties as aliowed under appiicadle Road/Yard Work Rules in
conjunction with handling intermeocdal railcars associated with inbound / outbound trains, uniess
it is reasonably determined by BN that it is necessary for BN switch crews 0 work in
conjunction with UP road crews to yard or assembie trains in order 10 meet sevice
performancs requirements. It is further understood that such decisions or directions of UP
crews for the purpose of ynrdmganhbmnhormbhgmwlbomdmmm
Tracks in conjunction with BN general switching responsibilitiss will be determined by BN as
the most expediticus and efficient use of the rescurces svallable for providing timely and cost-
eftective service to T-5.

Nothing contained in this Agresment is meant 1 provide UP road or switch crews with authority

. n parform gensral switching activities, as defined in Section S below, at or in the General .

itching Area. in no event will UP road craws, or switch crews in lleu of road crows as
provided above, move intennodal railcars within the Tracks in any manner that could be
construed or considered as general switching except as provided under appiicable Road / Yard
Work Rules. .

4, ACCESS CHARGE AND INDEXING PROCEDURE

UP access 10 the Tracks, in UP road trains or BN smms.mumnsmsol
this Agreement, shall be based on an access charge of $20.50 per container, to or tfrom T-5,
ioaded or empty, assessed by BN to UP. The access charge shall be divided into two portions:
Maintenance and Operations Fee ("MOF™), set inilially at $4.25 per container end adjusted
annually (provided, however, that MOF shall not be less than $4.25) thereafter at the same

percentage change as the Rall Cost Recovery index ("RCRI®), as contained in the AAR
Railroad Cost Indexes, Annual indexes of Chargeout Prices and Wage Ratss (1877=100),

WEST, with the first index adjustment being mada on July 1, 1895, refiecting the change in the
RCRI for 1984 as compared to 1883; and Terminal Entrance Fee ("TEF"), set initially at

“" .25 per container and adjusted annually {provided however, that TEF shall not be less than

— $16.25) thereafter at the same percentage change as the Producers Price Index - Finished

i T
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Goods ("PPI - FG*), as published by the U.S. Deparnment of Commaerce, with the first index
adjustment being made on July 1 of the year after 7-5 opens, reflecting the change in the PP1 -
FG for the year T-5 opens compared to the year prior to opaning.

5. GENERAL SWITCHING SERVICE PROVIDED BY BN

General switching service ("Switching Servics™) provided by BN, other than when UP crews
periorm service as specifically provided In Section 3, shall include, but not be imited to, the -
following:

(1) The movement of loaded and/or empty intarmodal raficars between certain
tracks within the Tracks: '

(2) The movement of loaded and/or empty intermodal ralicars in sither direction
batween BN and/or UP yard anc/or storage tracks and the Tracks;

(3) The movement of less than trainicad lets of loaded and/or empty raiicars in.
either dirsction batween or within the Tracks and BN and/or UP tracks, in any
manner that wouid be considered a normal ralicar transfer movement, to penmit
consolidation with other raiicars for rall shipment in trainioad lots, uniess periormed
by UP road crews, or UP switch crews in lisu of UP road crews as provided in
Section 3, and road powsr under applicable Road / Yard Work Rules;

(4) The removal of bad order intermodal ralicars from the Tracks and the
placement of such cars on the designated repair track, defivery of such cars to the
BN repair track, or the retum of such cars to the UP, and the reverss movement of
repaired Cars;

(5) The movement of different types of intermodal ralicars from the Tracks; and
(6) Other movement of all types of railcars from track to track within the General
Switching Area that is within the generally accepted definttion of general switching.

BN and UP recognizs the geographical and cperational jurisdiction of exciusive BN switching
rights which includes all trackage within T-5 leasehold that requires the use of BN owned or
controlled trackage, and all associated trackage empioysd to support the operations of T-5 and
cther BN-sarved customers In the General Switching Area.
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- - UP SERVICE REQUESTS

Switching Service requested by UP and provided by BN, not &t the direction of Lessee, shall be

paid for by UP. The parties agree to establish a process which shail determine falr and

equitable rates for the different elements of Switching Service and said rates shall be furnished
— to UP in written form along with provisions for escalation. The partiss may also agree to such
rates for other services which UP might request from BN, such as providing relist crews in
hours of service situations. It is understood by the parties that tha establishment of such rates
in no way obligates BN to provide such services. Further, the furishing of said services by BN
at any given time does not establish an obiigation on BN's part to provide said services
WTomMMBNpmmm“mBNMbommUnam
Whmmdmw\nm

7. EQUIPMENT MAINTENANCE, REPAIR AND INSPECTION
™ BN or BN's contractor(s) shall provide, at the expenss of the responsible party or parties,

mechanical train / railcar inspections, air tests and ceriifications thersof, application and
" “vioval of rear of train devices as fumished by the responsible party, maintenance and repairs

4hin the ILY, ISY and RA&D tracks, in accordance with FRA and AAR rules and reguiations,
- and shall comply with all other AAR rules and reguiations (including, without limitation, those

relating to loading and inspection). it is BN's intent to contract this work as described in this
— Section 7 or any cther work which may be subsequently identified as faliing under the intent of

this Section 7; however, BN reserves the right to perform this work. in order to achieve the
~ most cost effective and efficient performance of this work, BN will work with UP in the selection

of BN's contractor(s); however, BN resarves the right to maika the final selection. Equipment
__ repairs will be billed in accordance with AAR biling procedures. UP may make s own financial
arrangement with BN's contractor(s) as long as i doss not impact BN's ability to casry out its
responsibiiities under this Section 7. BN and UP ssch have the right to lsave inbound road
pmm:mmmmmmmmwmmmmmm.u
.. space is available, at T-5.

8. EMPLOYEE CLAIMS -
" L1 hereby sgrees, in akiition 0 the Payments to be Made to BN under other provisions of this

semant, to reimburse BN for any and all costs incurred by BN in satisfying claims made

~ under any applicable colisctive bargaining agreement and / of in providing empioyee protection
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benefits, if any, prescribed by law, govemmantal authority or employee protective agreements
whare such costs and expenses, including satisfaction of any and all labor claims, are directly
attributable to or which arise by reason of or result from UP's operation of trains over and on
the Joint Trackage. BNagmsmnwmnmwovideunpbyumm.oruﬂsfy'
any labor claims except upon approval of UP following pre-arbitration consultation betwesn BN
and UP or after kR has besn determined by the appropriate board or tribunal that such
protection benefits are properly payable or that such claims are valid. The partiss hereto shall
consuit and cocperate with each other in the handling and defending of such matters.

9. COST SHARING

H during the term of this Agresment, Capital Improvements as: defined in Exhibit B of this-
Agreement, or casualty replacements are required in support of the T-5 cperation, and the cost
ot said Capital Improvements or casually replacements are in excess of Ten Thousand Dallars
{$10,000), and to the extent that said Capial improvements or casualty replacements are not
paid for by cther than the parties to this Agresment, then BN shall advise UP as provided in
Section 2.2 of Exhibit B of this Agreement and the parties shall shars in such remaining cost
as follows:

The vaiue of Capital Iimprovements or casually replacement, the cost of which is to be
shared by the parties as described above, will be accumulated as they occur. On the
first business ciay on or after July 1 of each year following the opening of T-5, one year's
interest, at the prevailing U.S. Prime Rate (a3 reflectad in the Wall Street Jourmnal, or
equivalant, as the base rate on corporate loans posted by at least 75% of the nation's 30
largest banks) plus 2%, will be caiculated on said vaiue as of December 31 of the
previous caisndar year, and UP will pay BN a shate of said calcuiated interest in the
same propottion s the Unit Count Proportion, as hereaiter defined in Exhibk B, Section
1.8, for the pravious calendar year. For the first and last years of T-5 operation undsr
this Agreement, this payment shall bs apportioned on the number of months that this
Agreement is in effect.
if Capital Improvements are made in support of the T-5 cperation, for which UP makes -
payment as outiined in the previous paragraph. and BN can demonstrate that the annu.
maintenance and operation expenses of said Capital Improvements, not paid for by other than

6
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.4 partiss to this Agresment, have causad UP's caiculated propottion of the total Maintenanos
and cperstion sxpenses for the previous calendar year for the T-5 cperation, saki proportion 1o
be determined bassd on the Unit Count Proportion for the same caiendar year, 1o excesed the
~  total MOF charges paid by the UP for the smme calendar year, then UP shall pay to BN en
amount squal to the difference between said caicuisted UP proportion of the maintsnsnce and

_ wwmmwmﬂmnﬂww

10 GOVERNING LAW
" This Agresment shail bs governed by and construsd In scoordance with the laws of the Stats.

of Texas,

IN WITNESS WHEREOF, lhlpll‘hlh'ublnu exscuted this Agreement in duplicats and
- have caused their corporate seais 1o be hereunto affixed the day and year first above written.

BURLINGTON NORTHERN RAILROAD COMPANY

~ £ Z éz ééZ Z
By . e

The <. V@ Coup. Oa.,,/,,......-,-

a PACIFIC RAILROAD COMPANY

ss TOTAL PARE.SBZ ==
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EXHIBIT “B*
GENERAL CONDITIONS .
ATTACHMENT TO SEATTLE T-5 ACCESS AGREFEMENT

Section 1. QEEINIMONS

1.1 'delmuammbmwmrb
appendad.

12  "Owne shal maan the pany granting the right to uss the Joint Trackage.

13  “User shal mean the party grantad the right 1o use the Joint Trackage.

14  “Joint Trackage® and/or "Tracks® shall mean trackege as described in Section 3
of the Agresment inchuding necessary right of way and appunenances, signais, communicaiions,
bridges, and taciities owned, managed or operated by Owner and all Changes in and/or Addiions
(as that term s hereinatter defined) theretd now or In the future ibcated as are required or
desirable for the operation of the trains of the pasties hereto.

15 “Light Engines® shall mean ons or more locomctive units not coupled 1 cars.

18 “Cabooss Hop® shall mean one or more iocomotive units couplad ¥ one or More
cabooses with no cars coupled.

1.7  *Changes in andfor Additions® "and Aditions” (Inciuding retirernents) shall mean
ﬁmmu,umnmmm«umnm Accounts as
defined by Uniform System of Accounts tor Ralroad Companies prescribed by the interstate
Commerce Commission. For the purposss of this Agresment, "Capital improvemenis® to the
Joint Trackage shall mean the cost of any improvements made to the Joint Tackage
chargeabie 1o property accounts in accordanos with RRB accounting Principles.

18 “Unit Count Proportion® shall mean the number of Units operated by & pasty
divided by the total number of Units cperated by all partiss using the Joint Tracksge, or &
MM;MTMBMMmamwMM Such Unkt
Count Proportion shall inciude swilch movements cperating over the Joint Trackage. For the
wdmmw'mmmmmmmn
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m“munmmu operation of and Changes In and/or Additions to the
Joint Traciage shall not be counted. Light Enpines and Cabooss Hops shall be countad for Unit
MMM

19 “Unk® shal mean each singis container piaced upon a COFC platiorm or &

count of ons (1) Unk for such non-COFC car operated on the Joint Trackage. An Engine shall
consist of one or more locomotives and shall receive a count of two (2) Units.

Section 2. MANTENANCE, ARDMIONS, OPEBATION, AND CONTROL,

21 User shall construct, maintain, repair and renew at ks sols cost and expense;-
and shall own such portions of the tzacks which connect the respective ines of the parties at the
termini of the Joirt Trackage as are jocated on the right of wary of User. Owner shall construct,
maintain, repair and rensw. at the sois cost and sxpenes of Usar, and shall own, the portions of
the track connections between said tracks of the parties hereto, iocated an the right of way
owned or controlied by Owner.

22 The construction, maintenanoe, repair and renewal of the Joint Trackage shall
be under the excusive direction end control of Owner. Owner shall make any Changes in
and/or Additions 1© the Joinl Teackage which may be required by law, and progressively during
construction thess shall bacome part of the Joint Trackage. Owner may make any Changes
sndior Additions QNMWMWMMR““&“*
mnm_dummwummmmw
during construction become pat of the Joint Tracknge. Owner shall adviss Usar of such

Changes and/or Additions in agvance; however, falkre of Owner 10 so advies User shallin no

way reduce User's abligations hereunder. User may request Changes in and/or Additions 10 the
Joird Trackage and Owner shai, ¥ R concurs, construct the samv. upon such terme and
conditions as may be agreed upon and they shall becoms part of the Joint Trackage,

23  The menagement and operstion of the Joint Trackage shat be under the
mmmmum. Owner shall have the unmestrictsd power 1o Changse

r 4
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the mansgemant and operations on and over the Joint Tracikage as in Rs judgment may be
necessary, axpedient or proper for the operations thereof herein intendad. Owner shall make
no retirement, withdrawal, elimination or dispoasl of any pan of the LY, IS"-M RED trecks
which would unreasonably impair the usstuiness thereof 1o Uset. |

24 Owner shal empioy all persons necessary to construct, operste, maintain, -

tepair and renew the Joint Trackage. Owner shal be bound to use only reasonable and
customary care, sidl and diligence in the construclion, operation, maintanance, repair and
mvddﬂnm?ndnpﬂhmmﬂndhmwuﬁ“myynmd
Owners performing or {aling or negiscting 10 Perfonm any OPeralion, MAINteNAnce, Fepa.
renewal or management of the Joint Trackage, have or make ageinst Owner any claim or
mummmmmummmmm
should Owner tall o repair any defect or maintain the Joint Trackage 0 a standard sukabile for
efficient cperation within a reasonabis time aftsr User shall have given writtan notice thereo! 1
Ownec, speclfying the dstect or deviation fom standard and requesting that X be repaired, then
User shail have the right 10 Maks the necessary repalrs which shaii be paid for by Owner.

5 User, at is expenes, shal install and maintain upon s trains, locomotives,
cabooses and cars such equipment, madios or devices as may how or in the future be
necessary or appropriats, in the ressonabis judgment of Owner, 1or cpecation of trains upon the
Joind Traciage., | |

28  the uss of the Joint Tracknge shal at any ime be interruptad or traffic thereon

or thereover be delayed for sny cause, nelther pasty shall have or make any clakn against the
other for loas, damage or expense of any kind, caused by or resulting from such imermuption or
delay.

27  Eschpasty shal be responsibie for fumishing, at s own expenss, all isbor, fusl
and train supplies necessary for the aperation of ks own trains over the Joint Trackage. in the
overt a parny hereto does furnish such labar, fusl or suppiies 1o ancthar party hereto, the party
receiving same shall prompty, UpoR receipt of biling tharstor, reimburae the party fumishing

3
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same for ks costs tharea!.

28 The oparation by Usar on or along the Joint Teackage shall at all timss be In
mmmmmwmmammﬁm instructions
and restrictions shall be reasonabls, just and tair between ail parties using the Joint Trackage
and shall not unjustly discririnate againet any of ther.

29  User shal be' meponsible for the reporting and payment of any misage, per
dism, use or rental charges accrung on cars and squipment In User's accourt on the Joint
Trackage. Except a3 may. be specifically provided for in this Agreement, nothing harsin
contained is intended 1o changs Praciices Wi fespect 10 inlerchange of i between the
patties or with other carrists on or siong the Joint Trackaga,

210  With respect © aperation of trains, locomotives, Caboosss and  cars on and
over the Joint Trackage, sach party shall comply with all appiicable laws, nuies, reguiations and
orders promuigated by & municipelly, board, commission or govemmental agency having
juriaciicion, and If any tallure on the part of any party 1 a0 comply shall resutt in a fine, penalty,
cost or charge baing impossd or asesssad of or Sgsinat snother Party, such other party shal
give prompt nofics 1 the faling party and the faling party shall promplly reimburss ‘and
indemnify the cther perty for such fine, peralty, cost or charge and all expeness and atiormneys’
faes incurred 1n connection therewkh, and shall upon request of the olher party defend such
mmdmmmm 10 the other pasy.

211  in the event sny accident, deraliment, or wreck (hereinafier calied “daralimant”)
involving Units on or In a train opersted by User or for User by Qwner cartying hazardous
materials, substances, or wastes, as defined pursuart 1o federsi or state law (hersinafter called
"Hazardous Materiais”) shall occur on any segment of the Joint Tracimge, sny report required
by federai, stais or tocal authoriiies shall be the responsibiiity of Usar. User shall aiso advise
the ownedshipper of the Hazardous Materials invoived in the deraiiment, and Owner,
tmmadixtely. _in such event, User gshal notlly Owner by caling Owner's Assets Protection
24-Hour Command Centar at phons number 1.800-832-5452.
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Owner shal assume rasponsbility for claaning up any relsase of such Hazardous
Materiais from Usal’s cars in accordance with all federal, siate, of jocal reguintory
requiremanta, MmmmummdﬁnwnMﬂ
provide information and recommendations concerning the chasacteristics of Hazardous
Maleriais relesss and the clesnup efiort. Such costs shall be boms in sccordance with Section
4 of thess Genaral Conditions.

§ Hazardous Materials must be Tansismred to undamaged cars, Ussr shall peronn the
transfer; provided, however, that ¥ the Hazarious Malerials are in damaged cars that am
blocking the Joint Trackage, Ownar, al s OpUON. may transfer the Hazardous Materials.
Transfers of Hazardous Materials by User shall only be conductad after being authorized by
Owner.

212  The total cost of cisaring a derailment, clsaning up any Hazardous Matarials
relsased curing such deraiment, and/or repairing the Joint Trackage or any other property
damaged thersby shall bes bome by the pasty or parties fisble therslor in accordance with
Section 4 of thess General Conditions. _

213  Inthe svent of reiease of Hazardous Materials caused by faully equipment or
third parties, cleanup will bs conchucted and total cOsis resuiting therafrom shall be bome by the
parties as stated in Sections 2.11 and 2.12 of thess Ganeral Condiions. |

214 Al smpioyess of User sngaged in or connected with the operstions of User on
or along the Joint Trackage shall be required 10 pass periodic examinations on the nies of
Owner, provided, with respect to such examinalions, that upon request of User. Owner shall
qualily ons or more of User's superviecry oliicers on said niss and such supervisory offiosr or
officers so mmmnmdwwhwmmw.

operations on or along the Joint Trackage. Pending quaiification of train and engine crews of

User, Owner shall fumish piict or pllcts, at expensse of Usaer, as desmad necessary by Owner ©
assist in operating trains of Ussr over the Joint Trackage.
215 ¥ any empioyee of User shall neglect, refuse or fall 1o abide by Owner's rules,

5
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instructions snd restrictions governing the operation on or along the Joirt Trackmge, suah
employes shail, upon written requeat of Owner, be prohisitad by Usar tram workdng on the Joint
Trackage. If sther party shall deem R necessary to hold a formel investigatio: 1o establish such
negiact. refussl or talkure on the pert of any empioyss of User, then upon such notics presenisd
n writing, Owner andt User shall promptly hold a joit westigation In which all partiss
concernad shall participate and bear the expenss for is officers, counesl, witnesses and
empioyess. Notice of such investigations © Users smployses shal be given by User's
officers, and such investigation shall be conducted In accordance with ihe tefms and conditions
of schedule agreaments between User and s empiloyess. I, in the kxigment of Owner, e
resut of suah investigation warrarts, such empioyes shall, Upon wriiten request by Owner, be
withdrawn by User trom service on the Joint Trackage, and User shall reisass and indemnily

Owner from and ageinst any and all claims and expenses because of such withdrawal.

. 216 U any cars, cabooses or jocomotives of Ussr are bad orderad snroule on the
Joint Trackage and & is necessary that thwy be Sat out, such carg, cabooses or omolives
-shall, sfter baing promptly repaired, be promptly picked up by User. Uniass otherwise agreed,
Owner may upon request of User and at User’s expense furnish recriired labor and matetial and
perform light repairs %0 make such bad orderad aquipment ssie for movement. The employees
snd squipment of Owner while In any menner so sngaged or whils snrouts 1o or relurning from
such an assignment shall be considered sols User smploysss and exchuive Liser squipment.
in the case of such repairs by Owner to freight cars in Usar's account, biling thesetor, shall be
in accordance with the Fisld and Office Manuais of the interchange Rulss, adopted by e
Association of Amaerican Raliroads, hersinafter caliad “interchange Rules®, In effact on the date
'dmmmmﬁimmmmw‘mmmumm
from the car owner for car owner responsibiiily Rems as determined under eald interchange
Rulss and Owner shall prepars and submil biling directly 1o and Jnmwum
line responsility Rems as determined under said interchange Rules. Owner shal also submk
biing to snd colisct from User any charges for repair 10 freight cazs that are car owner

6



responsbillly Rems as detarmined under said Interchangs Rules, should aaid car owner refuse
or otherwise fall to make payment theretor. Repairs to caboosas shall be bilied st the rates sst
forth in the intsrchange Rules. mummuwunwunsm
=< R

217 It equipment of User shal become deralled or ctherwise disabled Upon the Joint
Trackage, such thal wrecking servios is requird 1o cléar the Joint Trackage, Owner shall,
uniess otherwise agreed, aange for such service. “Wrecking Servics® shal mean a service
requiting the use of motorized on or off tack squipment. Such wrecker sarvice shall be a2 User
axpense uniess otherwiss provided for in allocation of labilly in‘Section 4 of thess General
Conditions. '

218 User shal pay to Owner expenses incurred by Ouner in the issuance of time

tables made necesaary scisly by changss in the running time of the tains of User over the Joint
Trackage. If changes in running time of trains of Ownar or third partiss, as well as thoss of
User, require the issuance of time tabiss, then User shall pay 1 Owner that proportion of the
expenses incumred that ons bears to the total number of parties changing the running time of
thekr trains, If changes in running time of trains of Owner or third parties, but not those of User
require the lssuance of time tables, then User shall not be required to pay any portion of the
expenses incurred in connection therewith. |

219  Owner shal provide voksms information for the Joint Traciage 1 User on &
monthly basis sufficient in detall 1o cotmputs the Unkt Count Proportion.

Section 3. BRLLUING, DEEAULT

31  Biling shal be accomplished on the basis of data contained in & biling form
mutually agresd t0 between the partiss. Such biling forms shall contain sufficient detall
permit computation of payments (o be made hersunder. Unless ctherwiss speciically provided
hersin, biling shail be prepered each month in accordance with the schadules of labor
additives, material prices and squipment rental rales as agreed Upon by the Chisl Accounting
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Officars of the partiss hevsto from tims 1o tms. User shall pay to Owner al the Office of the
Treastrer af Owner or at such other location as Owner may from time to time designate. all the
compensation and cherges of every name and naturs which in and by the Agresment User is
required 1 pay in lawful money of the Unked Statas within thirty (30) days after the rendRion of
bills thereior. Bills shall contain & statement of the amount dus on  account of the SXPeness
incurred and services randered curing the biling period.

a2 Erors or dispuled dems in any bl shall not be deemed a valid sxcune for
deiaying payment, but shall be paid subject to subssquent adjustment; provided, no exception
to any bill sheil be honored, recognized or considered ¥ fled after the expiration of tives yesss
from the iast day of the calendar month during which the bl is rendiersd and no bill shell be _
rencersd inier than three yeass (1) after the isst day of the calendar month in which the expenes
coversd theredby i incurred, or () ¥ in connection with & project for which a Roadway
Complstion Report is required, three years after the last day of the calendar month in which the
Rosdway Complstion Repost ls made covering such project, or () in S case of claims
disputed &8 1o amount or lability, after the amount is ssttied and/or the liabilly is established.
This provision shall het imit the retroactive adjustment of billing made pursuant 0 exception
taien 1 original sccounting by or under suthority of the intersiale Commerce Comiasion ar
retrosctive adjusiment of wage rates and settiement of wage ciaime.

a3 S0 much of the books, sccounts and recortds of each perty hereto a8 ame
reiaiad 10 the subject matter of this Agreement shall at ol remsonsbie tmes .be open %
inspection by the authortzed reprasentatives and agents of the partiss hersto.

34 Should any psyment becoms payabis by Owner to Liser under this Agreement,

the provisions of Sections 3.1 through 3.4 of thess Genera! Conditions shall apply with User a8

the biling party and Owner as the paying pany.

as mﬂnummmmmumwumu
maks by Agresment, or tall in any other respect to parform pursuant % this Agresment, and
such detsult shal continue for 8 pertod of sixty (60) days alter notice in writing of such detault is

- " mw o ur @ Wiy
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-~ given by Owner 1o Ussr, Owner may, at iis election, axciude User from the use of the Joint
Trackage. Thersupan User shall surrender to Owner ail sald Joint Trackage and shall have no
ciaimn or damand upon &. by sull ot iaw or ctherwise, on accoun of said exciusion, provided that
failure 1o make any payment which is the subject of arbitration or Rigation betwesn the parties
shall not be deemad, pencing the dacision in such arbitration or Rtigation, causs of forfelure

— ~ hereunder. )

Owner may waive such default, bit no action of Owner in waiving any defaul shal affect

- any subsequent detaull of User or impair any rights of Owner resulting theretrom.

5 Eiher party herelo may assign any receivabiss dus them under this
Agraement, provided, however, such assignments shall not relieve the assignor of any rights or
cbiligations under this Agresment.

- Section 4. LABRITY

4.1 For the purpose of this Section 4, the following defintions shall apply:

“Loss or Damags® shal mean all claims, labiity, cost and expense of every characier
m&num«mu«-mummmwamumm
from the performance or existence of this Agreement.
| 'MWMmmwMMM Smpioysss, OF CONIACINS
whils engaged in maintaining, repeiring, constucling, renswing, removing, inepecting er
~ operating the Joint Property or in making Changes in and/or Adcitions thereto for the benelt of

all of the parties heret, or while preparing to engage in, snroute fo or from, or otherwise on dity
incident 10 performing such service. Such officers, agents, empioyses or contractors ahall not
be deemed *Joint Employses® whils ervaute from the parformance of such work as hereinbalors
describad t0 periorm service for the benaft of less than all of the partiss hersto.
- —'mmruumumtmmdmmmm
cars and squipment whils engaged in maintaining, repairing. constructing, renewing, removing,
inapecting or operating the Joint Trackage or in making Changes in and‘or Additions thareto for




the banefit of all of the parties hereio, or whils being prapared 10 engage in, sivoits 10 or fom,
or otherwise incidan: to partorming such service. Such trains, locomotives, caboases, cars and
equipment shall nct be deemed “Joint Propary® whils enrouzs fram the partormance of such
work a3 hersinbatore deacribed 10 perfonm service for the beneft of less then sl of the parties
_— .

MW’““WMMG‘U”MM
mmmmmuuuw-mw_n
envoute 10 or from, or ctherwiss on duty INCident 10 performing service for the benelll of one or
more, but fewsr than all, of the partiss hereio, and shall for the purpose of this Section 4 be
considersd the Sols Employess and/or the Sols Proparty of such pany or partiss. Pllots
fumnishad by Owner 1o assist in operaling tains, locomotives, caboosss, can or squipment of
Ussr shall be considersd the Sole Employess of User. All officers, agenis, smpioyses,
contractons, traine, locomatives, Gabooess, cars or equipment, whis engaged i, enFoute 1 ar
from, or otharwiss incident 10 operating wreciosr or work trains cleating wrecis or deraliments
or engaged in the repair or renswai of the Joint Property Wbuymmcl
deraiiment. shall for the purpose of this Section 4 be desmed the Scle Employess and/or Scle
Propsrty of the party bearing the cost of the other Loss of Damage of the wreck o deraliment.,
or if more than one party is bearing the cost of the other Loss or Darmage. the cost shall be
bome ©n the Same percantage as the Uink Count Proportion for the prior tweive (12) calsndas
month period by such partiss. Such offiosss, apenis, empioysss, contraciors, ¥ains,
mmMcwmmmmmdﬁmu
wrecks or derailments or repairing or renswing the Joint Propecty to perfonn ancther type of
ssrvice, shall not be cdesmed 15 be  pericaming service inckient to the instant wrwok of
deraiment. |

42 As between the partiss hereto only, each party shall bear all cost of Loss or
Damags to its Sols Empioyees, patrons and others on its trains. engines, cars or squipment, oF
on or about the Joint Property in transection of business for or with such party, ks Sois

10
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Propetty, or property in s care, custody or control, sxcept when the Loss or Damage is caused
by the acts or omissions, negiligent or ctherwiss, of the Sols Empioyses and/or Sole Property of
one or more of the other parties herete, with or withotst the concurring acts or omissions of Joint
Employses andior Joint Property, in which svent the party whose Sole Empioyses and/or Sole
Pmdymumwwudhmumummhhm
Coum Propertion for the prict tweive (12) calendar month period ¥ more than one party's Sole
Employsss and/or Scie Property shall have caused the same.

Loss or Damege 1o third parties, Joint Employess or Joint Proparty causad by the acts
or omissions. neglipent or ctherwies of Sols Empioyses and or Sale Praperty of one or more of
mmmﬂamumuuuuau-dmmm
Joint Property, shall be bome by the party whoss Sols Employess andior Sole Property caussd
the same, or on the same percentage as the Unit Count Proportion for the prior twelve (12)
calendar month period I more than one party’s Sols Employses andior Sole Property shall have
caused the samse. Loss or Damage 1o third parties, Joint Empioysas or Joint Property invoiving
only Joint Empiloyess, Joint Property, or oceurting in such a way that & cannot  be detarmined
how auch Loss or Damage came sbout shal be apportioned among all of the partiss on the
same percentage as the Unit Count Proportion for the prior tweive (12) calendar month period,
wluuumammummwi-mna'mm
ﬁummmnmmu—umuum

m«wmnwmm«mumm«m
of Joint Employses ancior Joint Property, 10 The extent tha the coet thereof Is fot bome by oF
recovered from tha third party, shall bs apportionsd among the paniss on e same parcentage
as the Unli Count Proportion for the prior tweive (12) calendar month petiod. Loss Or damage
mwmﬁbummuuﬂlﬁud _Sols Employsss ancVor Sole
Property, shal be bome by the party whoss Sols Empioyse and/or Sale Property causad same,
or on the same percentage a3 the Unkt Count Proportion for the prior twelve (12) calendar
month period I more than one party's Sole Empioyes andior Sole Property shall have caused

11



aame, leas any costs bome by or racoversd from the third pany.

43 R is understood and agreed that a number of vehicular crossings of the Joint
Tmciage presently exist, or may be constructad. wwu;euudlmh
whatever condition they may be during the teem of the Agreement and will not assert any claim,
demand or cause of action against Owner and will hokd Owner harmises from eny ciaim,
demand ot cause of action arising oul of any crossing accident on the Joint Trackage In which
the engines, cars or train of a Usar only is involved.

44 For the purposs of this Section 4, equipment of foreign ines  being deloured
over the Joint Trackage, and &l persons cther than Joint Empioyess engaged in moving suoh
equipment, shal be considered the equipment and smpicysss of the party hersio under whose
datour agresment o¢ other suspices such movemant is being madis.

Locomotives, cars, aquipment, and other property being handied or used by any party
hereto shall, unisss Joint Property, be consicierad the Sole Praperty of that party for purposes
of this Section 4. |

Each party hersio agress that the acts and decisions of the panty herelo performing any
management, mainisnence, repalr, renswal removal, ITprovement, operation or  simiar
function of or for the Joint Property shall be deamed acts and decisions of & Joint Employes,

45  Each party hersio shail pay all Loss or Damags for which such pany shall be
Tabie under the provisions of this Section 4, and shall indemnily and save harmisss the other
mmmmﬂm.mqmmmhmmm
Each party hersio shall have the right 15 setlie, or causs 10 be ssttied for &, all clsims for Loss
or Damage for which such party shall be liabis under the provisions of this Sactioh 4, and 1
defend or CaUSe 10 be defended ail sults 1or the recovery of any such Loss or Damape.

in the svant two or mors parties hereto may be fable for any Loss or Darnage undar the
provislons cf this Section 4, and the same shall be ssttiad by a volurtary payment f money or
other valusble consideration by one of the parties jointly dable tharefor, releass from labllty
mumuwhumuummumm.'mmma
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excess of the sum of Fiity Theusand Dollars ($50,000) shall be made by or for any party 30
jointly liable without the writtan authority of the other parties 20 jointly fsble, but any settiement
macie by any party in consideration of Fifty Thousand Dollars ($50,000) or a h;urulndﬂhl
binding upon the other parties.

in case & ault shall be commenced against any pesty herelo for oF on account of Lose or
Damage for which anather party hersto is soisly or jointly isbie under the provisions of this
Saction 4, the party 60 susd shall give 1o such other party notice in wriling of the pendency of
such suk. and thersipon such cther party shal assume of join In the defense of such sult.

No party hersto shall be conciusively bound by any jJudgment against any other pasty, -
unisss such party shall have had reasonsbls natice requiring R o defeng and reasanable
opporunity 10 muke such defense. When such notice and opportunity shall have bean given,
the party eo notiiied shall be conclusively bound by the judgmernt as 10 all matiars which could
have been iltigated in such suit.

Section &. ABBITRATION

6.1 ¥ at any tims & quastion or controversy shall ariss between the parties herelo
in connection with the Agreement upon which the parties cannct agres, such Question or
controversy shall be submitied 1o and settlad by a single competent and disinterested arbRrasor
I the parties 15 the dispute are able 10 agree upan Such singie abirator within Wwenty (20) days
afer witian notice by one party of ks desire for arbiration 1 the Ofher party of paries.
Otherwiss, the party demanding such arbivation (the demanding party) shall notlly the clher
party or parties (the notiosd parties) i writing of such demand, stating the Question or
Questions 1o be submitid for decision and nominating one arbiruior. Within twenty (20) days
afier recept of asid notics, the noticed panies shat sach appoint an arbitrator and notly the
damanding party in wriling of euch appointment. Shoukd any noticed party fall within twenty
(20) days after receipt of such nGtics 1o neme s arbRrator, the arbisator for the demanding
party and the amitrators for the other noticed parties, ¥f any, shall ssiect one for the Notced
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pasty so failing, and ¥ they cannot agres, said arbitmtor may be appointed by the Chisl Jutigs
{or acting Chist Juxige) of the United States District Court for the District in which the
Mmdhmmhmmwwwmmm\
(10} days writien notice 10 aff other parties. The arbirators 80 chossn, ¥ an even number, ahall
Select one additional arbitrator 1o compiste the bosrd. f they fall o agres upon an additional
arbitrator, the same shall, upon appiication of any party, be appointad by aaid kxige in the
manner heretolore stated. |

Upon ssisction of the arbltraior(s), said amirmors) shall wih reasonsbie diigance
determine the questions as dlsciosed in said notice of demand for arbiration, shall give il
parties reasonable notioe of the time and piace (of which the asbitratorts) shall be the judge) of
hearing evidence and srpument, may taks such evidenoce as they deam resstnabie or as elther
paty may submit with wilnesses required 1 be sworn, and may heer arguments of counsel or
othars. If any arbitator declines or fails o act, the panty (or parties In the case of a single
arblirator) by whom he was chosan or said jucige shall appoint another 1o act in his piace.

After considlering all evidencs, testinony and arguments, said single arbirator or the
majority of sakd board of arbitrators shall promptly state such Gecision or award in writing which
shall be final, binding and conoiusive on all parties 1o the abitration when deliversd 1 them.
Unml the arbiirator(s) shall lssus the first decision or award upon any question submitied for
arbitration, performence under the Agresment shall continus I the menner and formn existing
prior to the rise of such question. After delivery of said fisst decision or award, sach party shal
mmm&n%«mmmmm

Eﬂmbhmdﬂmhmmmmgu
ssbirator appointed In s beha¥ anc all fees and expensas of ks own witnessss, sxhiits and
counssl. The compensation, cost and expenses of the single arbitrator or the additional
wmmmummunﬁnm:nmwanwumm

52  The books and papers of all parties. 8 $ar as they raiste © any matter
submitied for arbitration, shall be open 10 the sxamination of the arbiratne(s).
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Saction 8. SOVEBNMENTAL APPROVAL, ABANDONMENT

6.1 Mduubmuﬂwmlﬂ-wmm«
petiion and thersafter dligently proseculs procesdings for the procurement of all necessary
consent, approval or authomty fram any governmental agency for the sanction of the Agreament
and the cperations 1o be carried on by User thereunder. Owner, at &s sxpense, shall assist and
suppon said appiication or patition and will furnish such information and exscuts, deliver and e
such instrument or instnanents in writing as may be necsssary or approptists 1 obtain such
govemmental consent, approval or sithorlly. User and Owner agres 1o cooperats fully ©
procure afl such necessaly consent, approval or suthortty. '

62  Underthe terms hereinatier staled, and to the exient that Owner mm'
do 80, Ownaer reserves 1o iisalf the exciusive ight, axercisable at any time during the Be of the
Agresment withoul concurrence of User, 1o alect to abandon al or any pat of the Joint
Trackage by giving six {6) months’ prior writien notios to User of ks intertion 8o to do.

I, at the time of such election, Ussr is the only perty (other than Owner) having the right
0 use the Joint Trackage, Owner shall, concurrent with s Notice of Abandonment, and to the
extent is legally able 10 do 80, give 10 User the aoptioh to purchase said Joint Trackage or the
part o pans thereof 10 be shandoned at the net liquiciation vaius thereo!, on the date of said
notics. "Net Liquidation Vaius® shall mean tair market vaiue of fand and saivage valus of track
components less eatimaind cost of removal. User shail have three (3) months from the dele of
receipt of Owner's noiice 10 exsrcise s option and shafl evidence the sxarciss of is option by
giving Owner wriien notice thereo!. Theraaher Ussr shall immedistely maks sppropdate
application 10 secure al necsssary govemnmental authorly for such transaction. Within thisty
(30) days following the effective dete of all requisite govermnmental spproval of the transaction,
Usar stiall pay 1o Owner the au;ndmmiudbmtﬂMTth
abandoned &t the aforeeaid Net Liquidation Value. Upon the receipt of payment of such sum.
the Agresment shall tenminate as ©© the part of the Joint Tmckage 80 purchased by User.
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Contemporaneously with such payment, by instrument or instnaments, Ownar shall convey and
assign by good and sufficient quit ciaim desd or deads, bilis of uhudhlrm:ld
Owner's right, thile, intarest and equily, in and to the Joint Tmpcw Owner
agrets that & shall promptly take il necessary action 10 obtain from the taatess of s
mottgages all releases or satistactions covering the sams and shall delivar 1o User such
instnsments.

3 lhﬂumhmmmmummnu
mmmmmmmmudmuwum
_MWbm-dmwamm
User agreas thal &t such time R wil concurrenty make appliostion for i necessary
govemnmental autherity for abandonment of s right to operts over the Joint Tracksge. The
Agresment shail terminais as % the section of Joint Trackage a0 abandoned upon the effactive
date of such approval by govemmental autherlty.

64  Upon termination of the Agresment, of ahy parthl termination, as  the
appiicable case rmay be, however the same may occiy, User shall be released from any and all
manner _ummﬂumummmm
surrendered and renounced any and ail 7ight possassed by User 1o operate over that part of the
Joint Trackage ®© which such termination eppilss, and &8 1o such parnt, User shall forever
relsase snd discharge Owner of and from any and sl manner of cbiigations, ciaims, demands,
causes of action, or suits which User might have, or memh&‘
growing ot of or in any menner connectsd with, directly or incirectly, the cortractual
obligations ©f Owner under the Agreement, in al svents provided, however, the aforesaid
relinguishment, abandonment, surrencier, renunciation, relsass and discharge by Usar shall not
in any case aftect any of the rights and obligations of sither Owner or User which may have -
accrued, ;mwMorM.MmymmmbMMC
partisl tsrmination.  Upon any termination, Owner will remove from Owner's right of way any
connecting track, and any exciusive facilly of User, at User's expense with salvage © be

16
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- delivered 10 and retained by Liser. Upon any partial termination of the Agresment, howsver the
Same may occix, the terms and  conditions hereo! shall continue and remain in full foros and
eficat forthe balanos of the Joirt. Trackage., \

65 Upon termination of the Agresment , or any partisl termination, as the
appicable case may be, User shal promptly, and in no event later than 90 days folowing
termination of the Agresmeni, ot User's sole cost and expense, fis any necessary appiications
or petkions 1© dismise, a8 appropriate, 1or termination of any consents, approvais or authoriies
— received from any governmental agency periaining 10 this Agresment. '

Section 7. OTHER CONSIDERATIONS

74 Nothing in the Agresment containad shall Smi the right of Owner 10 admit other
MbhmthTmhmuthmm“m-
,.'/—\ are satisiactory 10 Ovner.

72  The Agresment shal bs binding upon and inure 1o the benefX of the parties
- heveto, their respective succeseors, lessess and assigns, but no sals, asSighMent, MONgage or
lease by Usar of any interest or fight Given & under the AQreemaent aspamte and spart from the
ssle, assignment, mortgage or isass of all or substantisly all of &s rairond shell be valld or
binding WRhout the pricr written consert of Owner. _

73  The Agresment and sach and every provision herect is for the  exciusive
- benafit of the parties hersto and nat for the benef of any third party. Nothing herein comeined
shall be taksn as creating or increasing amy right in any third person 1 recover by way of
damages of ctherwise againat any of the partiss hereto.

' 74 Al notices, demands, requests or subrmissions which are required or permined
% be givan pursuant 10 the Agresment shall be given by elther party 1o the other in writing by
- serving the same upon the Preskiant, Chisf Operating Officer or Secretary of sach company.

75 U any covenant or provision of the Agresment not mterial 1o the right of User
- © use the Joint Tracknge shall be adjudiged void, such adjudication shall not eftect the validity,

17
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obligation or performance of any other covenant or provision which is in Rsell vaiid. No
controversy concerning any covenant or provision shal deiay the performance of any other
covenant or provision. Shoukd any covenant or provision of the Agresment be adjudged void,
the parties will make such other mirangements ax. unde? the advios of counsel, will sffect the
PuUTposes and inlent of the Agresment.

78 In the svent thare ghall be any conflict between the provisions of this Exhibit
"8° and the Agresment, the provisions of the Agreement shall preval.

77 Al saction headings ase inserted for convenisnce anly and shall not sffect any
construction er interpretation of the Agreement.

END OF EXHIBIT 'B"
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ASSIGNMENT AND ASSUMPTION OF LEASE
AND CONSENT OF PORT OF SEATTLE

This Assxgnn.ent and Assumption of Lease ("Assignment”) is made as
of June 1, 1994, by and between American President Lines, Ltd., a Delaware
corporation ("Assignor”) and Eagle Marine Services, Ltd., a Delaware
corporation ("Assignee”), and consent hereunder is granted by the Port of
Seattle as lessor("Port").

WHEREAS, the Port and Assignor entered into a lease, dated June
September 26, 1985 as subsequently amended ("Lease”), with respect to the
property described therein;

WHEREAS, the Assignor desires to assign its interest under the Lease
mAssxgmeandAmgneedmtoaoquneandassuuwAsagmrsnghismd
obligations under the Lease;

NOW, THEREFORE, in consideration of the capital improvements
proposed under the Sixth Amendment to the Lease, their mutual
and other good and valuable consideration, the receipt and adequacyofwh:ch
is acknowledged, and pursuant to paragraph 19 of the Lease, the parties agree
as follows:

1. Assignor hereby assigns and transfers to Assignee all of Assignor's
right, title and interest in and to the Lease, subject to all the terms and
conditions, covenants, and agreements contained in the Lease.

2. Assignee hereby accepts such assignment as of the effective date
stated above and assumes and agrees to perform all the terms, conditions,
covenants and agreements of the Lease, on the part of the Assignor in the
Lease, as if Assignee had originally executed the Lease. Assignee's agreement
shall be binding on the successors and assigns of Assignee.

3. The Port consents to the assigranent of the Lease from Assignor to
No further assignment or sublease shall be made without the
Port's written consent, except as provided in said Lease. -
4. Assignor and its successors shall remain fully liable for the
and observance of the covenants and conditions in the Lease for
this and any future assignment.




5. In the event Assignee comes under the jurisdiction of a
bankruptcy court, the Port reserves the right to look to Assignor and its
successors for full performance of all obligations under the Lease that may be
subject to the automatic stay under 11 US.C. 362.

IN WITNESS WHEREOF, the parties hereto have executed this
document as of the date set forth above.

AMERICAN PRESIDENT LINES, LTD.
A Delaware corporation

Qe B

By: JorA 6. %‘Eﬂ
Title: ' EXEVTIVE VicE PRESIDEJT

EAGLE MARINE SERVICES, LTD.
A Delaware corporation

DY

By: Bod . uniddewdd
Title: EXECVTIVE VICE PRESDEST

angd SeZRAL AANAG

PORT OF SEATTLE
A Washington municipal-torporation

/ 727@ sy
By: M.R. Dinsmore
Title: Execvtive Director




ID: : MAY 31°94 16:43 NO.U<é F.uc

- SEATTLE T-5 ACCESS AGREEMENT

__ THIS AGREEMENT, along with any exhibits, attachments, and addenda hereto ("Agresment®),
"~ is entered into on this ¥yrday of May, 1994, by and between BURLINGTON NORTHERN
RAILROAD COMPANY ("BN"), a Delaware corporation, and UNION PACIFIC RAILROAD
~ COMPANY ("UP"), a Utah corporation.
WITNESSETH
~ WHEREAS, the Port of Seattie ("Port") intends to construct, by 1997, a state-of-the-art
containership faciiity with on-dock rail capability on property designatsd as Teminal 5 ("T-5") on
— Exhibit A attached hereto;

— WHEREAS, T-5 is inciuded in a greater area of Port’s facliities at West Seattle located and
bounded by the point at which BN ownaership of trackage to West Seattle departs from joint BN

— 1 UP trackage across Harbor island, near Kiickitat Avenue, east of the Duwamish River Bridge,
and all associsted trackage, now existing or subsequently constructed, west of that point,

—._SA=gignated as the General Switching Area ("General Switching Area®) on Exhibit A;

WHEREAS, Pon doss not intend to operate T-5 lisef but has leasad T-5 to Eagle Marine
Services, LTD., assignes, ("Lessss"), to conduct certain day-to-dsy operations and .business at
T-5 pursuant t that certain Sixth Amendment to Lease dated as of June/sZ, 1994 and
subsequent amendments thereto ("Leass");

" WHEREAS, BN and Port desire that T-5 and industries in West Seattie be provided with

WHEREAS, BN provides rail ssrvice to and intends to continue providing such service to West
~ Seattle industries and to T-5 and will perform certain functions, as set out in a separate

agreement with Port ("MOA”), directly with Lessee;

WHEREAS, Port desires that BN aliow, and BN is willing to aliow, UP to have direct access, for
~ it road trains of intermodal railcars, to and from T-5, pursuant to this Agresment betwesn BN

“""1UP. Further. Port desires that BN provide exclusive general switching service as defined in
—  section 5 hersinatter, for General Switching Area;

1
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WHEREAS, BNandUPdeslntopmvldaaeompmhemagmmemmmpummd
sstablishing the rall operating conditions, fequirements. responsbliiities end framework in
conjunction with UP's access to 7+5; and -

NOW, THEREFORE. hmmmdemmmmmmbbebuany
bound thersby, BN and UP agree as follows:

1. TERM OF AGREEMENT
ﬂnhmdmwmomd\dlbemmmmmMOAmdLunmmm

shall continue in effect concurrently with the terms of the MOA and Leasa, including any
amendments, renowals, extensions, or assignments thereot. In the event of termination of this
Agreement, & is agresd and acknowledged by the parties that UP's access io T-5 shall also
tarminate and BN shall retain the rights to provide exclusive pensral switch service to 7-5 and
any subsequant or edditional user(s) of T-5 as defined in Section 5.

2. GENERAL CONDITIONS

The Genera! Congitions as sst forth in Exhibit B attached hereto are hersby made a part of this
Agresment. if any conflict betwsen the General Conditions and this Agresment shall arise, the
provisions of this Agreement shall prevall.

3 UP ACCESSTO T-5 -

BN shall aliow UP, pursuant to this Agresment, to have direct rail access to the T-5 intermodal
Loading Yard {"ILY"), the Port's adjacent intermodal Storage Yard (ISY™), the Receiving and
mmmcmmmmmummmbmwm
(such designated tracks, the ISY, ILY, and R&D tracks shall hereinafter be refarred to as the
“Tracks®) (as depicted in Exhibit C) for the purpose of timely spotting, delivery, picking up or
pulling road trains of Intermodat ralicars. This direct rali access shall at all times be under the
mmmgunomandwaBN.

Direct rall access means that UP's road powsr and oad crew may deliver road trains of
intermodal ralicars on inbound train movements directly to T-5 and place such cars on the
Tracks, and/or retrieve such road trains of Intermodal ralicars from the Tracks on outbound

2
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movements. BN shall permit UP to substitute yard crews for road crews having
'hsufﬁcionttimounderﬂ\eFodemlHoursof&wieoAct.mhgmdmnhom.saidyam'
Crews are to be subject to the same limktations as the road crews they are replacing. It is
'-agroodthatUProadtmhcrews.orswitd\mhﬁouofmdmwsupfbvidodabm.shall
not be restricted from performing duties as aliowed under appiicable Road/Yard Work Rules In
~ conjunction with handling intermodal ralicars associated with inbound / outbound trains, uniess
k is reasonably determined by BN that &t is necessary for BN swilch crews to work in
—conjunction with UP road crews to yard or assemble trains in order to meet service
performance requirements. It is further understood that such decisions or directions of UP
—.crows for the purpose of yarding an inbound train or assembiing an outbound train using the
Tracks in conjunction with BN general switching responsibliities will be determined by BN as
_ the most expeditious and efficlent use of the resources avallable for providing timely and cost-
effective service to T-5,

" Nothing contained in this Agreement is meant to provide UP road or switch crews with authority
to perform genaral switching activities, as defined in Section § below, at or in the General
~ hing Area. In no event wil UP road crews, or switch crews in lieu of road crews as
piwvided above, move intermodal ralicars within the Tracks in any manner that could be
~ construed or considered as peneral switching except as provided under applicable Road / Yard
Work Rules.
4, ACCESS CHARGE AND INDEXING PROCEDURE
—UP access 10 the Tracks, in UP road traing or BN Switching Service as defined in Section § of
this Agreement, shall be based on an sccess charge of $20.50 per container, to or from T-5,
— loaded or empty, assessed by BN to UP. The actess charge shall be divided into two portions:
Maintenance and Operations Fee ("MOF™), st intislly at $4.25 per container and adjusted
—annuslly (provided, however, that MOF shall not be less than $4.25) thereafter at the same
percentage change as the Rali Cost Recovery Index ("RCRI®), as contained in the AAR
—Raliroad Cost Indexes, Annual Indexes of Chargeout Prices and Wage Ratas (1677=100),
WEST, with the first index adjustment being made on July 1, 1895, reflecting the change in the
__RCRI for 1984 as compared to 1983; and Terminal Entrance Fee ("TEF"), set initially at
$+~.25 par container and adjusted annually (provided however, that TEF shall not be less than
v 8) thereafter at the same percentage change as the Producers Price Index - Finished

3
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Goods('PPI-FG').aspublid:edwﬂnus.bopamofmnmnm.mmﬁnhdu
adjustment being made on July 1 of the year after 7-5 opens, roﬂacthgmod:angahmPPl- '
FGiorhyouT—Smmpnmdtoﬂmmpﬂortomng.

S. GENERAL SWITCHING SERVICE PHOVIDED BY BN

emmmumrsmmsmpmbyan.mmmmUPm
mumummmpsmammm. but not be imited! to, the

(1)Thommm-mofbudodmwormplyhm0dalram betwaeen cartain
tracks within the Tracks;

(+) mmmmemdbamdmmymmo&lmmhmm
between BN and/or UP yard and/or storage tracks and the Tracks;

(3) The movement of less than trainicad lots of loaded and/or smpty ralicars in
either direction between or within the Tracks and BN and/or UP tracks, in any
manner that would be considerad a8 normal ralicar transfer movement, to permit
consolidation with other railcars for rall shipment in trainicad lots, unless performed
by UP road crews, or UP switch crews In lieu of UP road crews as provided in
Section 3, and road power under appiicable Roat / Yard Work Rules;

(4) T removal of bad order intermodal raficars from the Tmcks and the
placement of such cars on the designated repair track, delivery of such cars to the
BN repair track, or the retum of such cars to moUP.andﬂwmmmmuuo{
repaired cars; -
(S)Thommmmddﬁommdmmwmm the Tracks; and
(&) Mrmmmwmdmmmwmmmam
Switching Area that is within the generally accepted definltion of general switching.

BN and UP recognize the geographical and opesational jurisdiction of sxciusive BN switching
mmmhmwMMMT-smmmmmmdBdem-
eontronadtmdmoo m-lmmmmmmmmmmmammu
other BN-served customers in the General Switching Area. ]
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_ UP SERVICE REQUESTS
S\witehingSeMeomquestedbyUPandpmvldodbyBN.notatthedirocﬁonofLesm.shallbo
paid for by UP. The parties agree to establish a process which shall_determine fair and
- equitable rates for the different elements of Switching Service and said rates shall be ‘umished
to UP in written form along with provisions for escalation. The parties may also agree to such
~ rates for other services which UP might request from BN, such as providing relief crews In
hours of service situations. It Is understood by the parties that the establishment of such rates
— In no way obligates BN to provide such seivices. Further, the furnishing of said services by BN
at any given time does not establish an obligation on BN's parnt to provide said services
— thereafter. To the extent that BN provides such services BN ghall be acting solely as a private
cartier in the performance of these services.
7. EQUIPMENT MAINTENANCE, REPAIR AND INSPECTION
_ BN or BN's contractor(s) shall provide, at the expenss of the responsidie party or parties,
mechanical train / railcar inspections, air tests and ceriifications thersof, application and
__tamoval of rear of train devices as fumished by the responsbie party, maintenance and repairs
" Inthe LY, ISY and R&D tracks. in accordance with FRA and AAR ruies and regulations,
and shall comply with all other AAR rules and regulations (inciuding, without imitation, those
" relating to loading and inspection). it is BN's intent to contract this work as described in this
Section 7 or any othar work which may be subsequently identified as faling under the intent of
" this Section 7; howsver, BN reserves the right to perform this work. in order to achieve the
most cost effective and efficient performance of this work, BN will work with UP in the selection
~ of BN's contractor(s); however, BN reserves the right to make the final selection. Equipment
repairs will be billed in accordance with AAR biling procedures. UP may make its own financial
~ arrangsment with BN's contractor(s) as long as & does not impact BN's abillty to carry out its
responsibliities under this Section 7. BN and UP each have the right % leave inbound road
— power, consistent with timely and cost effective service, on designated engine tie up tracks, as
space is available, at T-5.

—

8. EMPLOYEE CLAIMS
— UP herasby agrees, in addition o the payments to be made to BN under other provisions of this

““vement, to reimburse BN for any and all costs incurred by BN In satisfying claime mads
_ «..<0r any applicable collective bargaining agreement and / or in providing employes protection

5
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benefits, if any. prescribed by law, governmenta! authority or employee protective agreements
anmmmdemmhdumwmmndmywanhwmtnammmwy
attributable to or which asise by reason of or result from UP's cperation of trains over and on
the Joint Trackage. BNagmsmmwmnotmd«empbyuprmcﬁonMoruﬂsiy
wmwmmmmwmdUPmmgpmmwwmnm
and UP or after it has been determined by the appropriate board or tribunal that such
protection benafits are properly payable or that such ciaims are valid. The parties hereto shall
consult and cooperate with sach other in the hendiing and defending of such matters.

9. COST SHARING

‘Ildumgmet_ormofmisAgmmmt. Capital improvements as defined in Exhibit B of this
Agreement, or casualty replacements are requirad in support of the T-S operation, and the cost
of said Capital improvements or casualty replacements are in excess of Ten Thousand Dollars
{$10,000), and to the extent that said Caphal improvements or casualty replacements are not
Mhh“MMWbﬂMMBNMMUP”MMh
Section 2.2 of Exhibit B of this Agresment and the parties shall share in such remaining costs
as foliows:

The vaiue of Capital improvements or casualy replacement, the cost of which Is to be
shared by the parties as described above, will be accumuisted as they occur. On the
first business day on or atter July 1 of sach year following the opaning of T-5, one yoar's
interest, at the prevalling U.S. Prime Rate (as refiectsd in the Wall Street Journal, or
equivalant, as the base rate on corporale loans postad by at least 75% of the nation's 30
largest banks) plus 2%. will be calculated on saki vaiue as of December 31 of the
previous calendar year, and UP will pay BN a shamn of said cakculated interest In the
same proportion as the Unit Count Proportion, as hersafter defined in Exhibit B, Section
1.8, for the previous calendar year. For the first and iast years of T-5 operation under

this Agreement, this payment shall be apportionsd on the numbaer of months that this

Agresmentis in effect. ) . -
¥ Capital improvements are made in support of the T-5 operation, for which UP makes a
payment as outlined in the previous paragraph, and BN can demonstrate that the annual
maintenance and operation sxpenses of said Capital improvements, not paii for by other than

6
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) parties to this Agresment, have caused UP's caiculated proportion of the total maintenance
~ and operation expanses for the previous calendar year for the T-S operation, sald proportion to
be determined based on the Unit Count Propartion for the same calendar year, to excesd the
total MOF charges paid by the UP for the same calenciar year, then UP-shall pay to BN an
amoint squal to the difierence between said caicuiated UP proportion of the maintenancs and

operation sxpenses and the totai MOF charges paid by UP.

10. GOVERNING LAW. ‘ .
This Agreement shail be governed by and construed in socordance with the laws of the State

of Texns.

IN WITNESS WHEREOF, the parties hersto have exsculed this Agreement in duplicate and
have caused their corporate seais to be hereunto affixed the day and year first above written.

- BURLINGTON NORTHERN RAILROAD COMPANY

Tie <~ V@ Gowp. OM/?.......,-»

PACIFIC RAILROAD COMPANY

B Thie A—Gq".'j -

»s TOTAL PRGE.DIZ e



EXHIBIT B*
GENERAL CONDITIONS
ATTACHMENT TO SEATTLE T-5 ACCESS AGREEMENT

Section 1. DEEINITIONS

11 “Agresment' shall mean that certain agreement to which this Exhbit 8" s

12 wm@mmmnmwmumrw

13 “User shal maantiw patty granted the Hoht to 1se the Joint Trackage.

14 “Joint Trackage' and/ or “Tracis" shall mean trackage as described in Saction 3
ofthe Agreement inciuding necessaty right of waty anc SPPATISNances, signals, communications,
beidges, and taciities owned, managed of operated by Owner and all Changes in and/or Addttions
(as that term is hereinsiier defined) thereto now or in the fulwre bcalad as are required or
mﬁhmdNMdhtﬂﬁum

15 “Light Engines® shall masn one or more locomotive unks not coupled 1o cars.

16  "Cabooas Hop* shall mean one or more locomotive unils coupled 1© ONS of MoMe
caboosss with no cars coupled.

17 °Changes in andior Additions” “and Additions” (nciuding retirements) shall mean
work projects, the cost of which is chargesbie In whols of in part 1 Property  Accounts as
defined by Uniform System of Accourts for Ralroad Companies prescribed by the interstate
Commerce Commission. For the purposes of this Agresmant, “Capital improvemenis® 1o the
Joint Trackage shall meen the cost of any improvements made to the Joint Traciage
chargeabis 1 property acoounis in accordance with RRB accounting Principles.

18  “Unk Count Proportion” shall mean the nusmber of Unlts operatad by & party
divided by the total number of Unks operaiad by all parties using the Jokrt Trackage, or &
particular zone ¥ Joint Trackage is 2oned, cekulaied on & month by month basis. Such Unit
Counl Proportion shall inchxie switch movemants operating over the Joint Trackage. For the
mdmmMMWMWwMWh
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work ssivice pariaining 1o mainienance or operation of and Changes in andior Addltions to the
<Jaint Tracimpe shall not be counted. Light Enginee and Caboosse Hope shal be counted for Unit
Count Proportion purposes.

18 “Unit® shall mean sach single container piaced upon a COFC plafform or a
count of ona {1) Unit for sach non-COFC car operated on the Joint Trackags. An Engine shall
consist of one or more bcomotives and shall receive a count of two (2) Units.

Seclion 2. MANTENANCE, ADDITIONS, OPERATION, AND CONTROL

21 User shal) construct, meintain, repair and renew at ks sole cost and expense,
and shall own such portions of the tracks which connect the respective Ines of the parties at the
mthTw-ummdmhmduydM.mmm
mairiain, repair and renew, at the sole cost and expense of User, and ehall own, the portions of
the track connactions bstwean said tracis of the parties hereto, locatsd on the right of way
owned or controlied by Ownet.

22  The consruciion, mainlenance, fepair and renewal of the Joint Trackage shall
be under the exciusive direction and control of Owner. Owner shall make any Changes in
andfor Additions 1o the Joint Trackage which may be required by law, and progressively during
construction thess ahall become part of the Joint Trackage. Owner may maics any Changes
and/or Additions 10 the Join! Trackage which Owner deems nacessary or desirabls for the safs,
sfficient and economical use of the Joint Trackage by the parties, and thess shall progressively
during construction become pat of the Joinl Tmckage. Owner shall adviss User of such
Changes and/or Additions in advance; however, faliwe of Owner 10 so advies User shall in no
way reduce User's cbiigations horeundsr. User may request Changes in and/or Addiions 10 the
mTwﬁmm.llmmhmmmmm
concliions as may be agreed Upon and they shall becoms part of the Joint Trackage.

25 The management and operation of the Joint Trackage stall be under the
sxchusive diraction and control of Owner. Owner shall have the unrestrictad powsr 1o change

2



the management and operations on and over the Joint Trackage as in Rs judgment may be
necessary, expedient or proper for the operations thareof herein itended. Owner shall make
no retirement, withdrawal, slimination or disposal of any pan of the LY, ISY and R&D tracks
which would unreasonably impair the usefuiness thersof > User.

24 Owner shall empioy all parsons necessary to construct, cpersis, maintain,
repalr and renew the Joirt Tracikmge. Owner shall be bound 1o use only reascnabie and
cusiomary care, sidi and diligence In the construction, operation, maintenance, repslt and
renswal of the Joinl Trackage and in managing of the same and User shal nat, by reason of
Owner's performing or taling or negiecting ¥ perfonm any operation, maintenance, rapalr,
renswal or management of the Joint Trackage, have or maks ageinst Owner any claim or
demand for any loss, damaga, destruction, injury or death whatsosver resulting thersfrom, but
should Owner faff 10 repair any defect or maintain the Joint Trackags 1 & standard sukable for
officient operation within a reasonable fime afiar User shall have given written notice thereof
Ownex, spaciiying the defect or deviation from etandard and requesting that & be repaired, than
User shall have the right 10 maie the necessary repais which shall be pald for by Owner.

25  User, s B expenes, shal install and maintsin upon s trains, locomotives,
cabooses and cars such equipment, mtdios of devicss as may now or In the future be
necaesary o appropriate, in the reasonsbis judgment of Owner, for cparation of trains upon the
Joint Trackage.

28 i the use of the Joint Trackage shal at any §me be intermupted or traffic thereon
or thereover be delnyed for ahy cause, nelther party shall have or make any claifm ageinst the
other for loss, damage or expense of any kind, caused by or metlling from such inlerruption or

. delay.

27  Eachparty shal be responsible for furishing, at hs own expense, of labor, fusl
and traih supplies necessary for the operation of ks own trains over the Joint Tmciage. in the
ovent a party harsio doss furnish such labor, tusl or supplies 10 another pasty hereto, the party
teceiving samwe shall promptly, Uupon feceipt of biling thereior, reimbirse the party fumishing

3
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aame for s coats therect,

28 Tha oparstion by User an or along the Joint Trackage shall at all times bo In
accordance with the fules, Instructions and restrictions of Owner but such niles, hnmabm
mmmum.mwmmummhmrm
and shall not unjustly discriminate against any of them.

29 User shall be responsibie for the reporting and payment of any milsage, per
diem, use or rental charges eccruing on cars and squipment I User's account on the Joint
Trackage. Exoept as may be specifically provided for In this Agresment, nothing herein
contained is inlended o change practices with respect ©© inferchange of traffic beiwsen the
m«mmmmwmmunma

210  With respect 1o operation of trains, locomotives, cabaoses and cars on and
over the Joint Trackage, sach pasrty shall comply with ak appiicabls iawe, nies, regulations and
orders promuigated by a municipalty, board, commission or govemmental agency having
jurisciction, and If any faliure on the pert of any party 10 80 comply shall result in a fine, penalty,
cost or charge baing impossd or assasssd on or against ancther party, such other party shall
gve prompt  nolice o the faling party and the faling party shall promptly reimburse and
indernnily the cther party for such fine, penalty, cost or chasge and afl expenses and atiormeys’
fees incurved in connection Mnuwmdummmm
action free of cast, charge and expenss 1o the othat paty.

211  in the event any accident, deraliment, or wreck (hereinafier called “deraliment”)
involving Units on or in a tmin oparated by User or for User by Owner earmying hazardous
materials, subsiances, or wastes, as defined pursuart 1o fedeal of state lew (hereinafier called

*Hazardous Matsrials”) shall occur on any segment of the Jaint Trackage, any report required

by federal, state-or iocal authorlies shall be the responabiity of User. User shall also advise
the ownedshipper of the Hazardous Materials involved in the deraliment, and Owner.
immediately. in auch evenl, Ussr shall notlly Owner by calling Owner's Assets Prolaction
24-Hour Command Garter at phons fumber $-80-852-5452.

4
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Owner shall assume responsiiiity for cleaning up any reiease of such Hazardous
Materiaic from Users cars in accordance with all federal, siate, or locel reguiatory
requirements. User may have repressniatives st the scens of the deraiment to.cbeerve and
provide iformation and recommendations conceming 11> characterislics of Hazardous
Maisrials relcase and the cleanup effort. Such costs shall be borne in accordance with Section
4 of thase Geheral Conditions.

If Hazardous Matarials must be transierved to undamaged cars, Usser shal perform the
transfer, provided, however, that If the Haxardous Malerials are in damaged cars that are
blocking the Joint Trackage, Owner, at ks option, may transfer the Hazardous Matertals.
Transfers of Hazardous Materials by User shall onfy be concucted after being authorized by
Owner.

212  The tolal cost of cisaring a deraliment, clsaning up any Hazardous Materials
relsased during such deraimant, and/or repeiring the Joint Trackage or any other property
damaged theraby shall be boms by the party or panies lable therefor in accordance with
Saction 4 of thess Genara| Condliions.

213 I the event of relsase of Hazardous Materials caused by ftaully equipment of
third pertiss, clsanup will be conductsd and total costs resulting therefrom shall bs bome by the
msmhmzﬂmzuumwm

214 Al smpioyses of User engaged i or cannected with the operstions of Ussr on
or ajong the Joint Trackage shall be required 1 pass periodic examinations on the rules of
Ownar, provided, with respect to such examinations, thet upon reguest of User, Owner shall
qualy ons umdMWMmmmmMWMU
cliicers s qualllied shall examine eoll employses of User engaged in or connected with User's
operations on or along the Joint Trackage. Panding qualiication of train and engine crews of

| User, Owner shall fumish pliiat or pliais, &t pense of Usar, as desmad necesaaty by Owner ©

assist in operating trains of User over the Joint Trackage.
215 U any empioyes of User shal neglect, refuse or fall ©© abide by Owner's niles,

S
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instructions and restricions governing the operation on or along the Joint Trackage, such
smployee shall, upon witttan request of Owner, be prohibited by Usar from warking on the Joint
Trackage. ummmm'nmwmammmumm
neglect, refusal or takire on the pat of sny smployee of User, then upon such notics presenied
D writing, Owner and User shall promptly hold a joint Investigation In which all parties
conoemed shall participale and bear the expenss for is officers, counsel, witnesses and
employnss, Notice of such investigations © Users employses shal be given by User's
officers, and such investigation shal be conducied in accordance with the terms and conditions
of scheciule agrsaments between User and iis employses. {, in the judgment of Owner, the
result of such investigation warrants, such employss shall, upon written request by Owner, be
withdrawn by User from service on the Joint Trackage, and User shell relesse and indsmnity
Owner from and aainet any and all ciaims and expenses becauss of such withdrawal

216 ¥ any cars, caboosss or locomotives of Usar are bad ordersd enroute on the
Jaint Tracikage and R is necessmry that they be ast ouit, such cars, caboosss or locomotives
dﬂ-mmmumuhmwlpwh- Unlass otherwise agreed,
Owner may upon request of User and at User's expenee fusnish required labor and material and
perform light repairs 1o make such bad ordersd squipment safe for moverment. The employees
and equipment of Owner while in any manner so engaged of while snrouts to or returning from
such an assignment shall be considered sols User employess and exciusive Uiser equipment.
in the case of such repairs by Owner 1o freight cars in Use?’s account, biling therstor, shall be
. in accordance with the Fleld and Office Manuals of the interchange Rules, adopted by the
Association of Ametican Ralroads, hersinafier called “interchange Rusles”, in effact on the date
of performance of the repaiss snd Owner shall prepare and submk biling directly to and collect
" trom the car owner for car owner responalilly ame as detérmined Under eakd Interchange
Rules and Owner shal prepars and submk biling irectly o and caliect from User for handiing
line responsbillty kems as determined urder said intarcchange Rules. Owner shall also sibmit
biling % and collect from User any charpes for repalr 10 freight cars that are car owner




responsiblity Rems a3 detarmined under sald interchangs Rules, should sald car owner refuse
or ctherwise fall to make payment theretor. Repalrs 10 cabooses shall be biled at tho rates se!
forth in the interchange Rules. Repalrs io locomolives shall be billad as provided for in Section
3.

217 nwdwmmuﬂuwmmmum‘
Trackags, such thai wrecking svice 8 required fo clear the Joint Tracksge, Owner shal,
uniless otherwise agreed, amange for such servios. “WIecking Servics” shall mesn 3 servios
requiting the use of motorized on or off track aquipmant. Such wrecker service shall be at Liser
®Xpense uniass otherwise provided for in aliacation of liabilty in Section 4 cf thess General
Conditiors. .

218  User shal pay 1o Owner expsnset incurred by Owner in the issuance of Sme
hﬂnmbm“ﬁdm“hhuﬁnﬂudhhﬁudwmum
Trackage. If changes in runcing time of trains of Owner o third parties, ss wel se those of
User, mecuire the issusnce of ime tables, then User shal pay t©© Owner that proportion of the
expensés incumed that one beass to the total humber of partiss changing the running time of
their trains. #f changes in running time of trains of Owner or thind parties, but not those of User
require the lssuance of tims tables, then User shall not be required © pay any portion of the
openses incurred in connection therewith. ‘

219  Owner shall provide vokame information for the Joirt Trackage 1o Uiser on &
monthly basis sufficiert in detall 10 compute the Unkk Count Proportion.

_Secion3.  BILUNG DEFAILT

S1  Blling shal be accomplished on the basis of deta contained in & biling form
mutually sgraed 10 between the pariies. Such biling forms shall contaln sulficlent detal 1
permit computaiion of payments 10 be made harsunder. Unisss ctherwise speciically provided
herein, biling shell be prepared each month In accordance with the echedules of labor
additives, malediel prices and equipment rental eates as agresd upon by the Chisf Accounting

7
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Officers of the parties hareio from time 10 time. Usar shall pay 1o Owner al the Office of the
Treasurar of Ownar or at such cther location &8 Owner may from time to time designate, aX the
compensation and charges of every name and nature which in and by the Agresment User is
required 1o pay in lawfil money of the Unlted States within thirty (30) days aher the rendlion of
bills therefor. Bilis shall contain a statement of the amount dus on acoount of the sxpenses
incurred and services rendered during the biling period.

32 Errors or disputed ems in any blll shall not be desmed a valid excuse for
delaying payment, but shall be paid subject to subssquent adiustment; provided, no exception
10 any bill shail be honorad, recognizad or considared If fliad after the expiration of three yearn
from the last day of the calendar month during which the bill is rendersd and no bill shall be
rendersd iater then tives yeears () after the last day of the caiendar month in which the expense
coversd thersty s incumed, or (1) ¥ In connection with & project for which a Roadway
Compistion Report is required, three years after the last day of the calendar manth in which the

. Roadway Completion Report Is made covering such project, or (W) in the cass of caims

disputed as 1© amount or lablity, after the amount Iz settied and/or the Tabitly is establisched.
This provision shall not mkt the matroactive adjusttaent of bling Made pursust t exoeption
taken © original acoounting by or under authorily of the interstate Commerce Commission or
retroaciive adiusiment of wage mies and settiement of wage claims. '

33 $0 much of the books, acoounis and records of sach party herelo as am
related 10 the subject matier of this Agresment shall &t all reasonable Emes be open to
inspection by the authorized representatives and agents of the parties hereto.

a4 Should any payment become payabie by Owner 1o Liser under this Agreement,
the provisions of Sections 3.1 through 3.4 of thess General Conditions shall apply wih User as
the biling party andl Owner as the paying pany. | :
S5 Shouki User fall o make any payment when due which User is obligated %
mwmwﬂhmmmbmmnwmm
such detautt shall continus for a pertod of sixy (0) days after notics in writing of such defaull s
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given by Owner to Usar, Ownar rnay, at its elsction, exciude User from the use of the Joint
Trackage. Thoreupon User shall surrender fo Owner all sald Joint Trackage and shall have no
claim or dernand upon R, by sult at iaw or othetwise, on account of said sxciusion; provided that
fallure to maks any payment which is the subject of arbitration or Rigation betwesn the parties
shall not be deemed, pending the decision in such arbitration or iRigation, cause of forfelure
hareunder. .

mmmméﬁmmmmdm-mnmmmmm
any subsequent defauk of User of impair any righis of Owner resifing therefrom.

LT} Exher party herelc msy assign any feceivables dus them under this
Agresment, provided, however, such assignments shall not relleve the assignor of any rights ot
cbiigations undar this Agresment.

Section 4. LIABLITY

4.1 For the purpose of this Section 4, the following definiions shall apply:

“Loss or Demage” shall mean al claims, Tabilty, cost and expense of every character
Incident 1o lbes or destruction of or damage 10 property and injury 1o or death of persons arising
frorn the performance or existence of this Agreement. _

“Joint Employses’ shall mean one or more officers, agents, employsss, Or contracton
while enguaged in maintaining, repaiing, construcling, renswing, removing, inepecting or
operating the Joint Property or in making Changes in and/or AddRions thersto for the benelit of
all of the partiss heretn, or while preparing to sngage in, snrouls 1o or from, or otherwise on dity
incident to performing such senice. Such officers, agents, epioysss or contractors shall not
be desmed “Joint Empioyees” while ercouts from the periormance of such work &s hereinbetors
descrbed © pertorm servios for the benefk of leas than all of the paries herets..

“Joint Property” shal mean the Joint Trackage and all Yraine, locomotives, caboosss,
cars and equipment whils angaged in meintaining, repaliing. constructing, renewing, removing,
inspecting or operating the Joint Trackege or in making Changes in andfor AddRions thersto for

9



mmmnuumw.ummmpmnmnorm
of otherwise Incident to psrforming such servica.  Such trins, locomotives, cabooses, cars and
WMMhMM'MPmeMﬂDde
work a5 hersinbefore deacribed to pariorm ssrvice for the baneft of less than all of the parties
harsto.

*Sole Employsss” and “Sole Propetty” shal mean ons or more officers, agents,
smployses, contractors, trains, bcomatives, cabooses, ORrS Of squipmern, whils engaged in,
snroule 10 of from, or otherwise on duty incident fo parforming servics for the beneflt of one or
more, but fewer than all, of the partiss hereto, and shall for the purposs of this Saction 4 be
considersd the Sole Employses and/or the Scls Propenty of such party or partiss. Pilots
tumished by Owner fo assis! In apemating trains, locomotives, caboosss, cars or equipment of
Usar shall be considersd the Sole Employsss of User. All officers, aganis, empioysss,
contraciors, traing, locomotives, cabooses, cars of equipmeni, while sngaged in, enrouls 1o or
from, or atharwise incident fo oparating wrecke: or work tmins clearing wrecks or deralimernts
of sngapged in the repalr or renswal of the Joird Proparty subsequent fo any such wreck or
deraliment, shall for the purposs of this Saciion 4 be deerned the Sole  Employsss andor Sole
Propetty of the party beafing the cost of the other Loss or Damage of the wreck or dtnlinlnl.
or ¥ more than one patty is besting the cost of the other Loss or Damags, the cost shall be
borne on the same perceniage as the Unk Court Proportion for the prior twelve (12) oalendar
moeth period by such pafties. Guch ofioers, agenis, empicyses, contaciom, ke,
locometives, tabooses, cars or equipment whils envoule from performing such clearing of
wrecia or deraiimenis or repaking or inewing the Joint Property o perionn another typs of
servics, shal not be desmed 1 be Ppueriorming servics Incident © the instant wreok of

42 Az between the pertiss herto oniy, sach party shall bear all cost of Loss or
Damage 1o ks Sole Empioyess, patrons and others on iis traing, sngines, cars or equipment, or
on or sbout the Joint Property in transaction of business for or with such party, &s Scle
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Property, or properly in its care, custody or control, except when the Loss or Damage is causad
by the acts or omissions, negligent or otherwise, of the Sols Employess and/or Sole Property of
one or more of the other partiss herato, with or withcut the concurring acis or omissions of Joint
Employsas andior Joint Property, In which svent the party whose Sole Enployess and/or Sole
Property oaused the came shall bear all of the cost, or on the same percentage as the Unit
Count Proportion for the prior tweive (12) calendar month period If more than one panty's Sole
Employees and/or Scie Property shall have caused the same.

. Loss or Damage 1 third parties, Joint Employees or Joint Property causad by the acts
or omissions, negligent or otherwise of Sole Employsss and or Sole Praperty of one or more of
the parties hateto, with or without the concurring acts or omissions of Joint Employesss and/or
Joint Property, shall be boms by the party whoss Sole Employsss andvor Sole Property caused
the same, or on the same percentage as tha Unit Count Proporiion for the prior twelve (12)
calendier month period § more than one parly’s Sols Employees and/or Sole Property shall have
caused the same. Loss or Damage o thind parties, Joint Employess of Joirt Proparty invoiving
enly Joint Empioysss, Joint Property, or occurting in auch 3 way thal & cennct be determined
mmmummmmummadhmmu
sams percentage as the Unkt Count Proportion for the prior twelve (12) calendar month period,
or I the month of occurrence cannat be detarmined, then for the twelve (12) calendar month
period preceding the morth in which the Loss or Damage was fiat dlecovered.

Loss or damage caused solsly by third parties, or with the CONCUTING acs or omissions
of Joint Employsas and/or Joint Property, © the extant that the cost thereef s not bome by or
recovered from the third party, shall be apportionsd among the parties on the Same paoaniage
as the Unii Court Proportion for the prior tweive (12) oalendar morsh period. Loss or damage
cmussd by third petties as concuring acts of omissions of Sols Employess andior Sole
Property, shall be bome by the party whose Sole Empioyee andior Sole Property caused same,
or on the same percentage as the Unlit Count Proportion for the prior twelve (12) calendar
month period ¥ more than one party's Sols Employse and/or Sols Property shall have caused

n
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m.mwmmwuwmmmmy.

43 1 s undersiood and agreed that a number of vehicular crossings of the Joint
Trackage presently exist, or may be consinxcted. User agress 1o accept all crossings in
whatsver concition they may be during the tarm of the Agreement and will not assart any ciaim,
csmand or causs of action against mwmmmmmmwm
demand or cause of action mudmmmq\hMWhm
the engines, cars or train of a Uiser only is invaived.

44 For the purpose of this Section 4, squipment of forsign ines  being detoured
over the Joint Trackage, and all persons other than Joint Employess sngagad in moving such
equipment, shall be considered the equipment and smpbysss of the perty hereto under whose
detour agresrnent or other auspices such movenen! ia being made.

Locomotives, cars, squipmert, and cther property being hendied or used by any party
hereto shall, unises Joirt Propeity, be considered the Sole Property of that party for purposes
of this Section 4.

Each perty hereto agress that the acts and decisions of the party hereto periorming arny
management. Mainisnance, repak, Mnswal, removal, improvement, operation or  simiar
function of or for the Joint Property shall be desmed acts and decisions of a Joint Employse.

45 Each party hersto shal pay all Loss or Darnage for which such party ehafl be
Rable under the provisions of this Section 4, and shall indemnily and save harmiess the other
WWMMWMMmmthmmm
Each party herelo shall have the rigit 10 eettie, or cause 10 be settied for &, all ciaims for Loas
or Damage for which such party shall be liable under the provisions of this Saction 4, and ©©
defenc or couss 10 be defended all sults for the recovery of arvy such Loss or Damage.

I the event Iwo or more parties hereto may be liabie for any Loss” or Damage under the
mdwm4.mmmmumw-mn:ymumw
other valusbls considerxtion by one of the partiss jointly Jable thersfor, releass from labllty
stiafl be taken 10 and in the name of all the partiss 8o labls; however, no such settiement in

12
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excess of the aum of Filty Thousand Dollars ($50,000) shal be made by or for any party 0
ointly liable without the writlen authority of the other parties eo jointly Ssble, but any setuement
made by any party in consideration of Fifty Thousand Dollars ($50,000) or a lesser sum shall be
binding Upon the cther parties.

in case a suit shall be commenced ageainst any party hereio for or on account of Loes or
Damage for which another party hereto is soilsly or jointly fisbie under the provislons of this
Section 4, the party 80 suad shall give to sixch other party notice in wtting of the pendency of
such sult, and thereupon such other party shall assume or join in the defenss of such sull

No party hersto shall be conciusively bound by any jidgment against any other party,
unisss sixh party shall have had ressonsble notics requiring R to defend and reasonsbile
opportunity 1o make such defenss. When such notice and opportunity shail have besh given,
mmnwaﬁhmmuum-udmmm
have been Higated In such sull

Section 5. ABEBITBATION

8.1 I & any thne a question or controversy shall arise between the partiss herelo
in connection with the Agreamant upon which the partiss cannct agres, such Question or
coniroversy shall be submitted to and settied by a single competent and disinterested arbitrator
¥ the partiss 10 the dispute are abls 10 8gres Upon such single sibizalor wiihin twenty (20) days
afier wriltan notios by one panty of ks desire for azbiration 10 he olher party or partics.
Otherwise, the party demanding such arbitzation (the demanding party) shall notlify the other
party or parties (the noliced pasties) In wekting of such demand, sating the question or
Questions 10 be subrmitied for decision and nominating one arbirator. Within twenty (20) days
after receipt of ssid notice, the noticed parties shall sach sppoint an azbitrator and notlly e
demanding party in welting of such appointment. ;unwmmumm
(20) days after receipt of auch notics % name s arbitrator, the arbiirator for the demanding
mthﬂudeMIw.Mﬂdmhhm
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pasty so tailing, and ¥ they cannot agres, sald arbitrator may be appointed by the Chis! Judge
{or acting Chie! Judge) of the Unlled Siates District Court for the District in which the
headquarters office of the demanding party Is looxted upon appiication by any party after ten
(Wldlvswm-nnmbebdlwmﬁanls. The arblirators o chosen, If an even number, shall
sslect one addltional arbitrator 1o compiste the bosrd, If they tall to agres upon an additional
arblirator, the same shal, upon application of any party, be appointed by said judge in the
manner heretofore stated.

Upon selection of the arbitrator(s), said arbiirator(s) shall with rsasonable diigence
determine the questions as disciosed in said notice of demand for arbitration, shall give all
partias reasonabie notios of the time and place (of which the arbitrator(s) shall be the judge) of
hearing evidence and argument, may take such svidence as they desm ressonabls or as sther
mmmuﬁmﬂmmﬂuh’m“mwmdmu
othars, If any arbitrator deciines or falic 1o act, the party {or parties in the case of a single
arblrator) by whom he was chossn or said judge shall appoint another 1 act in his piace,

Alsr considering all evidence, testimony and arguments, eald single arblirator or the
tmajorily of said board of arbitrators shall promptly state such decision or sward In wriling which
shall be final, binding and conciusive on all parties 10 the arbltration when deliversd 1 tham.
Untll the arbitrator(s) shall lssus the first decision or award upon any question submiisd for
arbitration, performance under the Agresment shall continus in the manner and form existing
prioe to the rise of such quesiion. After delivery of sald first decision or award, ench party shall
forthwith comply with aaid firs! decision or award immediately after receiving R

&hmhhmwmhw“-mmym
arbirator appointed in s behall and all fses and expanses of ks own winesses, axhbils and
counsel. mwumm]‘m‘dﬁume}nm
mnumuu;mnunmnmmwdmbmm

82 The boois and papers of al parties, a8 far as they reiste ©© any matter
submitied for arbitration, shall be open 1 the siamination of the arbrator(s).

14
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Saction 6. SQVERNMENTAL APPROVAL, ABANDONMENT

6.1 u..rduuummwmmwmma
pethion and thereafter diligently prosecule procesdings for the procurement of ali necessary
consent, approval or authorlty from any governmental agency for the ssnction of the Agresment
and the operations to be carried on by User thereunder. Owner, at its expense, shall assist and
suppont said appiication or petion and will fumish such information and exscute, deliver and file
such instrument or instniznents in witing as may be necessasy or appropriate 10 oblain such

" govermnmenial consent, approval or authotity. User and Owner agres 1© cooperate fully

procure all such necessary consent, spproval or authority.

€2  Under the tenms hersinatier sisied, and to the extent that Owner may lawfully
do 80, Ownar ressrves 10 lisell the exclusive right, exsccisable al any time duting the lie of the
Agresment witholt concurence of Liser, 10 slsct to ebandon al or any part of the Joint
Trackage by giving eix (5) monthe’ prior wiitten natios to User of its intention 80 to do.

¥, a1 the time of such election, User is the only party (cther than Owner) having the right
10 Use the Joinl Tracikage, Owner shall, concusent with s Notice of Abandonment, and 1o the

-axiant is legally abis 1o to 80, give 10 Uiser the option 1© purchase said Joint Trackags or the

part or paris therect 1o be abandoned at the net Aquidstion vaius therect, on the date of said
notice. “Net Liquication Value® shall mean tair markst vaius of land and saivage value of track
components lses estimated cost of rermoval. User shall have three (3) months from the date of
receipt of Owner's notice 1 axsrcise s oplion and shall evidence the exsrciss of is option by
giving Owner wiltien notice therecl. Thereafier Lser shal immadiately meke appropriste
appiication 1o secure all necessary governmental authorty for such transaction. Within thirty
(30) cays following the effective date of all recuisis govemmental approval of the transaction, -
User shall pay 1 Owner the amount of money required to purchase said Joint Trackage 1o be
sbancioned at the aforesaid Net Liquidation Vaius. Upon the recelpt of payment of such sum,
the Agresmant shall terminate as 1 the past of the Joinl Trackage so purchased by User.

15
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Conternporanecusly with such paymen!, by insirument or instruments, Owner shall convey and
assign by good and sufficient quit claim deed or deads, bilis of sale or othar instruments, all of
Ovwner's tight, this, interest and eqully, in and 1o the Joint Trackage so purchased. Owner
agress that & ehall promptly taks all necassary action 1o cbtain from the trustess of ks
morigapes all releases or satisfactions cowering the same and shall deliver to User such
instrumants.

63 n&mhmhmmmmumwhh
manner above apeciiied, Owner may forttwith procesd free of all cbligation 1o User to make
appropriate appiication 1o secure all necessary govemnmenta! atshorlly for such ahandonment.
User agrees that at such time & will concurrertly maks appilcation for al necessary
governmantal authority for abandonment of &ts right 1o cperats over the Joint Teackage. The
Agresment shall terminaie as 1o the section of Joint Trackage so sbandoned upon the effective
date of such approval by governmental atghority.

&4 Upon termination of the Agreemernt, or any partial termination, as e
applicable case mey be, however the same may oceax, User shal be released from any and all
manner  of chigations and ghall bs desmed 10 have forever relinquished, abandoned,
sunendered and rencunced any and all right posseassd by User 1o cperaie over that part of the
Joint Trackage 10 which such termination eppiies, and @8 10 auch part, User shall Soraver
felsase and discharge Owner of and from any and all manner of cbiigations, clsims, demands,
ceuses of action, or suls which User might have, or which might scbesquently accrus to User
mudwhqmmmMu'M.hm |
cbiigations of Owner under e Agreemert, in all evertis provided, however, the aforesaid
relinquishment, sbandonment. surTencier, renunciation, relesss and discharge by User stall not
in any'case affect sny &f the. righta and obligations of elfver Owner or Uset whish may have
accrued, or Rabillies accrusd or ctherwise, which may have arisen prior 1 such termination or
partial termination. Upon any tefimination, Owner wil remove from Owner's right of way any
connhecting track, and any exclusive facilly of User, at Ussr's expense with salvage © be

16



delivered {0 and retained by User. Upon any partial termination of the Agresment, however the
samo may occur, the terms and condiions hereof shall continue and remain in ful force and
effect for the batance of the Jokt Trackage.

65 Upon termination of the Agresment , or any partial termination, a: the
applicablo case may be, User shall promptly, and in no avent later than 0 days following
termination of the Agreament, &t Usar’s sole cost and expense, fils any necessary appications
ﬂmmnm.smwmuwmmwm
received from any govermnmental agency periaining o this Agreement.

Saction 7. OTHER CONSIDERATIONS

71 Nothing in the Agreemant contained shal iknit the rigint of Owner 1o admit other
MbhmthTn;hpwmmemmmmm-s
are salisfactory o Owner. ]

72  The Agrvoment shell be binding upon and inure 1 the benefk of the parties
hersto, their respective suocesscrs, lsssess and assigns, but no sale, assignment, mortgage or
isass by User of any interest or tight given &t under the Agreemnant ssparae and apant from the
asle, assignment, mortgage or lsass of all or substantislly aX of s raliroad shall be valid or
binding WRhot the prior written consent of Owner.

73  The Agresment and each and every provision hereot is for the exchmive
benaftt of the parties hereto and not for the benefR of any thind pasty. Nothing herein containad
shall be taken as crealing or increasing any right in any third person % recover by way of
damages or ctherwise against sty of the pasties hereto.

74 All notices, demands, requests or subsmissions which are required or petmitted
1 be given pursuant 1o the Agreement shall be given.by elther party 10 the other in wilting by
ssrving the same upon the President, Chisl Operating Officer or Secretary of each company.

75 ¥ aeny covenant or provision of the Agresmert not material % the right of User
1 uss the Joint Trackage shall be adhuiged void, such adiudicetion ehall NGt affect the valiily,
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abiigation or parformance of any other covenant or provision which s in Rsell vail. No
controversy conosming sny covenant or provision shall deiay the performance of sny other
covenant o provision. Shouid any covenani or provision of the Agresment be adjudged void,
the parties will make such other arrangements us, under the advice of counsel, will sflect the
PUrposes and imant of the Agresmant.

75  Inthe svent there shall bo any confict betwesn the provisions of this Exhibl
"B* and the Agresment, the provisions of the Agresment shall preval

7.7 All section headings are inserted for convenience only and shafl not affect any
conatruction o infarpratation of the Agreement.

END OF EXHIBIT B
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B.  UNION PACIFIC RAILROAD ACCESS TO TERMINAL &:

BN will allow UP, pursuant to the Access Agreement, to have direct rail
access 10 the T-5 Intermodal Loading Yard (ILY"), the Port's adjacent Intermodal
Storage Yard ("ISY™), and such other trackage as designated by BN (such potentially
designated tracks which will be specifically identified in the BN-UP Access
Agreement, the ISY, ILY, and Receiving and Departure (R&D") track(s) shall
bereinafier be referred to as the "Tracks”) (as depicted in Exhibit I-2A) for the
purpose of timely spotting, delivery, picking up and/or pulling road trains of
intermodal railcars. This rail access shall be under the sole management and
control of BN. This allowance for UP direct road train or BN transfer service access
to and from the Tracks will be based on an access charge of $20.50 per container, to
or from T-5, loaded or empty, with sppropriate annual indexing as defined in
Exhibit I-7, assessed by BN to UP, and rail operations conditions to be negotiated
between BN and UP and set forth in the Access Agreement between BN and UP.
The access charge, and its annual indexing, described in Exhibit I-7 is equal to that
established in the Access Agreement (Exhibit I-6) and represents the complete
financial terms with respect to the access charge, and its anmnal indexing, described
in the Access Agreement. Any operating, financial and access terms of the Access
Agreement relating to T-5 will not be modified without the Port's prior written
conseant. BN and Port agree to review the Access Agreement from time to time.
The Access Agreement, and any disputes arising thereunder, shall not be subject to -
Section D ar M hereof.

Direct access means that UP's road power and road crew or UP switch crews
relieving UP road crews having insufficient time under the Federal Hours of Service
Act and utilizing UP road power, may deliver road trains of intermodal railcars on
inbound train movements directly to T-5 and place such cars on the Tracks, and/or
retrieve such road trains of intermodal railcars from the Tracks on outbound road
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train movement. It is agreed that UP road train crews or UP switch crews in lieu of
UP road crews as provided above, shall not be restricted from performing dutics as
allowed under applicable Road/Yard Work Rules in conjunction with handling
intermodal railcars associated with inbound/outbound trains, unless it is reasonably
determined by BN that it is necessary for BN switch crews to work in conjunction
with UP road crews to yard or assemble trains in order to meet setvice performance
requirements. It is further understood that such decisions or directions of UP crews
for the purpose of yarding an inbound train or assembling an outbound trzin at T-5
in conjunction with BN general switching respoasibilities will be determined by the
most expeditious and efficient use of the resources available for providing timely
and cost effective service to T-S. '

Nothing in this Agreement is meant to provide UP road or switch crews with
suthority to perform general switching activities, as defined in Section C below, at or
in the General Switching Area. In no event will UP road crews, or switch crews in
liey of road crews as provided for elsewhere in this Section B, move imermodal cars
within T-5 in any manner that could be construed or comsidered as general
switching. Further, to the extent that BN provides road train service in lien of UP,
this service will be covered by the general switching service provided by BN as set
forth in Section C below.
C.  GENERAL SWITCHING SERVICE PROVIDED BY BN:

General switching service ("Switching Service™) provided by BN shall include,
but not be limited to, the following:

(1) .mmdhded-mdlwmwﬂnﬂmbem.

(2) The movement of loaded and/or empty intermodal railcars in either

direction between BN and /or UP yard and/or storage tracks and the
Tracks;
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MEMORANDUM OF AGREEMENT
BETWEEN
BURLINGTON NORTHERN RAILROAD
THE POKRT OF SEATTLE

This Memorandum of Agreement, along with any exhibits, attachments, and addenda

bereto, ("Agreement”) is entered into on the date hercinbelow written by and between

Burlington Northern Railroad ("BN™) and The Port of Seattle ("Port”).
WIINESSEIH '

WHEREAS, Port intends t construct, by 1997, a state of the art containership
terminal facility with on-dock rail capability on property designated as Terminal S on
Exhibit I-1 attached bereto ("T-5%); ) |
~~  WHEREAS, T-§ is included in a greater area of the Ports facilities in West Seattle
w~ated and bounded by the point at which BN ownership of trackage to West Scattle
departs from joint BN/UP trackage across Harbor Isiand, near Klickitat Avenue, east of
the Duwamish River Bridge, and all associated trackage, now existing or subsequently
constructed, west of that point, designated as the General Switching Area on Exhibit I-1,
(tbe “General Switching Area);

WHEREAS, Port does not intend to operate T-S itself but has leased T-5 to Eagle
Marine Services, Lid., assignee, ("Lessee”), to conduct certain day-to-day operations and
business of T-S pursuant to that certain Sixth Amendment to Lease dated as of
JuE |, 1994 and subsequent amendments thereto (the "Lease™);

WHEREAS, BN and Port desire that T-5 and industries in West Seattle be provided
with adequate railroad services; -

. WHEREAS, BN provides rail service 10 and intends to continue providing such
_vice 10 West Seattle industries and 1o T-S and will perform certain functions as set outin




WHEREAS, Port desires that BN allow, and BN is willing to allow, Union Pacific
Railroad ("UP") to have direct aceess for its road trains of intermodal railcars to and from
T-S, pursuant to a separate access agreement between BN and UP (the "Access
Agreement”), a copy of which is attached hereto as Exhibit I-6 for informational purposes
onlyandﬁdlnmbembjecttoanytermsoreondiﬁonsofthisﬂgeement Further, Port
desires that BN provide exclusive general switching service as defined in Section C
hereinafter, for General Switching Area;

WEEREAS,BdePmdeﬁnmproﬁdeammpmhenﬁuwforthe
purpose of establishing the rail operating conditions, requirements, responsibilities and
framework in conjunction with the development and operation of T-5; and

NOW, THEREFORE, in consideration of their mutnal promises and intending to be
legally bound thereby, BN and Port agree as follows:

A TERM OF AGREEMENT:

(1) The term of this Agreement shall be from the date hereof and shall
continue in effect concurrently with the term of the Lease, including
any amendments, renewals, extensions or assignmeants thereof. In the
event of termination of this Agreement, it is ngreed and
actnowledpdluthepamesthnBNshallmthenghsmprmde
excinsive general switching service to T-5 and any subsequent or
additiopal user(s) of T-5 as defined in Section C.

(@)  The parties and Lessee agree and affirm that all maritime users of T-S
shall have the right to utilize on-dock rail loading/unicading

' capabilities for all containers and/or railcar traffic received from or.
destined to any rail service carrier having sccess to T-S during the
term of this Agreement. '

B L -



MEMORANDUM OF AGREEMENT
BETWEEN
BURLINGTON NORTHERN RAILROAD
THE PORT OF SEATTLE

This Memorandum of Agreement, along with any exhibits, attachments, and addenda

bereto, ("Agreement”) is entered into on the date hereinbelow written by and between

Burlington Northern Railroad ("BN") and The Port of Seattle (Port”).
WIINESSEIR '

WHEREAS, Port intends to construet, by 1997, a state of the art containership
terminal facility with on-dock rail capability on property designated as Terminal S on
Exhibit I-1 attached bereto ("T-5); )
~  WHEREAS, T-5 is inciuded in a greater area of the Port's facilities in West Seattle
.—cated and bounded by the point at which BN ownership of trackage to West Seattle
departs from joint BN/UP trackage across Harbor Island, near Klickitat Aveme, east of
the Duwamish River Bridge, and all associated trackage, now existing or subsequently
constructed, west of that point, designated as the General Switching Area on Exhibit I-1,
(the "General Switching Area"); |

WHEREAS, Port does not intend to operate T-S itself but has leased T-S to Eagle
Marine Services, Ltd, assignee, ("Lessee”), to conduct certain day-to-day operations and
business of T-5 pursuant to that certain Sixth Amendment to Lease dated as of
JUE |, 1994 and subsequent amendments thereto (the "Lease™);

WHEREAS, BN and Port desire that T-5 and industries in West Seattle be provided
with adequate railroad services: I
—~  WHEREAS, BN provides rail service to and intends to coutioue providing such
.vice to West Seattle industries and to T-5 and will perform certain functions as set outin
this Agreement directly with Lessee;




. '— -— a— Sumlia -
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WHEREAS, Port desires that BN allow, and BN is willing to allow, Union Pacific
Railroad ("UP”) to have direct access for its road trains of intermoda! railcars to and from
T-5, pmmtwasepamemagrumemb:tween'BN and UP (the “Access
Agrecment”), 8 copy of which is attached hereto as Exhibit I-6 for informational purposes
only and shall not be subject 0 any terms or conditions of this Agreement. Further, Port
desires that BN provide exclusive general switching service as defined in Section C
bereinafter, for General Switching Area;

WHEREAS, BN and Port desire t provide & comprehensive agreement for the
framework in conjunction with the development and operation of T-5; and

NOW, THEREFORE, in consideration of their mutnal promises and intending to be
legally bound thereby, BN and Port agree as follows:

A.  TERM OF AGREEMENT:

(1) The term of this Agreement shall be from the date hereof and shall
continue in effect concurrently with the term of the Lease, including
any amendments, renewals, extensions or assignments thereof. In the
‘event of termimation of this Agreement, it is agreed and
acknowledged by the parties that BN shall retain the rights to provide
exclusive general switching service to T-S and any subsequent or
additional user(s) of T-S as defined in Section C.

(2) . The parties and Lessce agree and affirm that all maritime users of T-5
shall have the right to wutilize on-dock rail Joading/unloading

" capabilities for all containers snd/or railcar traffic received from or.
destined to any ral service carriz+ having access to T-S during the
term of this Agreement. '



B.  UNION PACIFIC RAILROAD ACCESS TO TERMINAL &: _

BN will allow UP, pursuant to the Access Agreement, to have direct rail
access t0 the T-5 Intermodal Loading Yard ("ILY"), the Port's adjacent Intermodal
Storage Yard ("ISY"), and such other trackage as designated by BN (such potentially
designated tracks which will be specifically identified in the BN-UP Access
Agreement, the ISY, ILY, and Receiving and Departure ("R&D") track(s) shall
bereinafter be referred to as the “Tracks”) (as depicted in Exhibit I-2A) for the
purpose of timely spotting, delivery, picking up and/or pulling road trains of
imtermodal railcars. ‘This rail access shall be under the sole management and
control of BN. This allowance for UP direct road train or BN transfer service access
to and from the Tracks will be based on an access charge of $20.50 per container, to
or from T-5, loaded or empty, with appropriate annual indexing as defined in
Exhibit I-7, assessed by BN to UP, and rail operations conditions to be negotiated
between BN and UP and set forth in the Access Agreement between BN and UP,
The access charge, and its annual indexing, described in Exhibit I-7 is equal to that
established in the Access Agreement (Exhibit I1-6) and represents the complete
financial terms with respect to the access charge, and its annual indexing, described
in the Access Agreement. Any operating, financial and access terms of the Access
Agreement relating to T-S will not be modified without the Port's prior written
consent. BN and Port agree 1o review the Access Agreement from time to time.
The Access Agreement, and any disputes arising thereunder, shall not be subject to -
Section D or M hereof
relieving UP road crews having insufficient time under the Federal Hours of Service
Act and utilizing UP road power, may deliver road trains of intermodal railcars on
inbound train movements directly to T-5 and place such cars an the Tracks, and/or
retrieve such road trains of intermodal railcars from the Tracks on outbound road
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WHEREAS, Port desires that BN allow, and BN is willing to allow, Union Pacific
Railroad ("UP”) to have direct access for its road trains of intermodal railcars o and from
T-5, pursuant 10 & separate access agreement between BN and UP (the "Access
Agreement”), a copy of which is attached bereto as Exhibit 1-6 for informationa! purposes
only and shall not be subject 10 any terms or conditions of this Agreement. Further, Port
desires that BN provide exclusive general switching service as defined in Section C
hereinafter, for General Switching Area;

WHEREAS,BNMPmdsiretopmvideawmpmhenﬁvewforthe
framework in conjunction with the development and operation of T-5; and

NOW, THEREFORE, in consideration of their mutual promises and intending to be
legally bound thereby, BN and Port agree as follows:

A TERM OF AGREEMENT:

(1)  The term of this Agreement shall be from the date hereof and shall
continue in effect concurrently with the term of the Lease, including
any amendments, renewals, extensions or assignments thereof. In the
event of termination of this Agreement, it is agreed and
acknowiedged by the parties that BN shall retain the rights 1o provide
exclusive general switching service to T-S and any subsequent or
additional user(s) of T-5 as defined in Section C.

() . The parties and Lessee agree and affirm that all maritime users of T-S
shall have the right to utilize on-dock rail loading/unloading

: apabﬂiﬁsforlhmmnd/mnﬂmﬁaﬁcucu‘vedfmu:or..
destined to any rail service carrier having sccess t T-5 during the
term of this Agreement. '



() The movement of less than trainioad lots of loaded and/or empty
railcars in either direction between or within the Tracks and BN
md/orl]?m:ks.inanymanncrthawouldbeconsfderedanormal
railcar transfer movement, to permit consolidation with other railcars
for rail shipment in trainload lots, unless performed by UP road
crews.orUPmitd:crewsinliwofUPtoadamaspwvidedip
Section B, and road power under applicable Road/Yard Work Rules;

(499 The removal of bad order intermodal railcars from the Tracks and the
placement of such cars on the designated repair track, delivery of such
cars to the BN repair track, or the return of such cars to the UP, and
the reverse movement of repaired cars; '

(5 The movement of different types of intermodal rail cars from the
Tracks; and

(6) Other movement of all types of railcars from track to track within the
General Switching Area that is within the generally accepted
definition of general switching.

jurisdiction of exclusive BN peneral switching rights which includes all trackage
within T-5 leasehold that requires the use of BN owned or controlled trackage, and
all associated BN owned or controlled trackage and property employed to support
the operations of T-S and other BN-served customers in the General Switching
Area. BN will assess to Lessee for the provision of Switching Service to T-§ a
switching rate of $1,168 per eight (8) bour straight-time shift (with normal overtime
rates as applicable) with appropriate annual indexing as defined in Exhibit I-7,
provided, bowever, that such rate, and increases thereto, will not exceed those levels
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adjusting for the switching resources that BN has in place within the proximity of the
General Switching Area.

The parties and Lessee further agree to negotiate in good faith to mutually
determine the necessary and appropriate level of general switching service resources
required of BN, taking into account the operational and geographical constraints of
the General Switching Area o ensure the timely and efficient execution of the
service requirements as agreed to by the parties and Lessce and recognizing BN's
need to adequately serve other West Seattle industries.

D.  RAIL SERVICES STANDARDS AND CORRECTIVE ACTIONS:

o T-5 is absolutely critical snd that the rail services standards established and
agreed to by the parties and Lessee will be adhered 0 in every respect. Such rail
services shall be both train movements between the east end of the East Double
Track and the Tracks, or such other points which may be established pursuant to the
provisions of this Section D, and Switching Service ("Rail Services”).

Auny issues or disputes arising from the provisions of Sections A(2), C, D,
E(1).F, G H I{2), J, K, L N, and O of this Agreemeat shall be subject to this
Section D and shall not be subject to Section M. Furtbermore, the parties to this
Agreement hereby acknowledge and agree that Lessee has standing, as a third-party
beneficiary or otherwise, to enforce any rights and duties, or to seek resolution of
any disputes against either or both parties hereto, pertaining to Lessec as set forth
in the aforementioned Sections in this parsgraph.

-{1)  Rall Services Standards Commitiee: .

s.  Inorder to insure that Rail Services are performed in a timely
and efficient manner, a Rail Services Standards Committee
('Oomnittec').eompﬁsédofomvodng.repmemﬁn(or
their designees) from Port, BN and Lessee shall be established



within thirty (30) days of the date of this Agreement. The
Committee shall be responsible for establishing rules and
service standards ("Rail Services Standards”) as appropriate to
em;lreﬁmelyandeﬁdentkaﬂServioﬁ. The Committee shall
develop monitoring prowdurestobeﬁsedinmasm'ing
performance against such standards as may be 5o established.
The Committee shall meet on & regular basis, not less often
than every three months, to review Rail Services; the overall
performance of T-5 and the Geperal Switching Area rail
operations; to discuss and attempt 1o resolve grievances
concerning T-5 operations or services provided to other
customers; to consider and decide upon ways of improving
operations of the parties and Lessee; and such other relevant
matters as the Committee may decide to consider.

The Committee shall develop and issue standards, rules and
measurement procedures as necessary to achieve the required
cost of service factors. Any member may request a special
meeting of the Commitiee on reasonable notice t0 the others.
Informal telephonic conferences shall be beld by the
Committee where appropriate 10 address immediate concerns
of cither party aor Lessee. It is expected that the work of the

. Committee will be undertaken in a spirit of mutual

cooperation consistent with the principles expressed in this
Agreement. .

The decision of the majority vote of the Committee -
representatives shall be implemented; however, nothing in this
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section shall limit or preclude any party from appealing the

decision to the Executive Committee pursuant to the process

set forth in Exhibit I-3, attached hereto ‘and made a part
hereof.

The Committee may recommend, but cannot in any event

require, that either party or Lessee make certain capital

. improvements related to their operations. '

The Parties agree that BN shall achieve performance to the

Rajl Services Standards as established by the Committee at

prescribed levels and in the event that BN's performance falis

below such prescribed levels, Port and Lessee will have certain
rights and actions availabie as expressly enumerated in this

M&mmmMMWMn&

required levels in as timely of a manner as possible, to the

extent that BN is responsible for the performance falling below
the required levels.

(1)  Required Rail Services Standards performance shall be
at ninety-five percent (95%) of the combined Rail
Services Standards established by the Committee,
Measurement of the required performance
(Performance,” for the purposes of this Section
D(1)(2)) shall be for a measurement period which will
encompass the previous fourteen (14) consecutive days
("Measarement Petiod”) and will be calcalated daily o
a rolling average basis for the total activities under Rail
Services Standards requirements over the Measurement
Period.

-
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In the event that during any Measurement Period
Performance to the Rail Services Standards established
bythecommitteefausbelowninety-ﬁvé(%%),m
or Port shall bave the right to obtain immediate
corrective action from BN and/or Por, including
additional resources, to restore Performance to the
required level Lessee or Port shall each be initially
responsible for its respective cost of any additional
resources provided in response 1o its respective requests
as provided for in this paragraph D (1) (f) but Lessee
and/or Port shall have the right to seek reimbursement
of any such costs of additional resources employed to
return Performance to the required level for the period
of time during which Performance remains below the
required Performance level.

When Performance over a Measurement Period is
restored to0 the required level of minety-five percent
(95%), Lessee shall be responsibie for the costs of the
additional resources, if any, required to maintain
Pesformance 0 the Rail Services Standards.
Resolution of any disputes that may arise as to the
proper allocation of resource costs shall be subject to
Exhibit 1-3. SR

In the event that during any Measurement Pesiod
Performance to the Rail Services Standards established
by the Committee falls below eighty-five percent (85%),
ahdtotheenem:hnl’onismbjeatomonmry
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consequences under Paragraph 3(m)(vi) of the lease,
BN shall be subject to monetary consequences to the

"~ Port for each day the Measurement Period Performance

is below cighty-five percent (85%). Such monetary
consequences shall be based on the sum of the switching
charges and Terminal Entrance Fee ("TEF") revenues
chargeable by BN for the day ending the Measurement
Period during which Performance to the Rail Services

 Sundards falls below or remains below eighty-five

percent (85%). Determination of the extent of BN's
articipation in such mopetary consequences shall be
based on class of service (switching v. access) and shall
be based on the proportionate perceatage of service
failures to the total sumber of service failures over the
spplicable Measurement Period for each of the two
classes of service. For exmple, if over 2 Measurement
Period Performance to the Rail Services Standards
estsblished by the Committee only achicves an eighty-
two percent (8296) compliance level, and of the ten (10)
Period involved, eight (8) failures were associated with
switching, eighty percent (80%), and two (2) failures

(20%), the proportion applied for that single day of
Performance at a level less than cighty-five percent
(85%) would be eighty percent (80%) of the switch
charges owed by Lessee for that single day and twenty
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percent (20%) of the TEF revenues owed for that single
. day as provided for in the Access Agreement The
- eighty-five percent (859%) Performance level referenced
in this subparagraph shall be raised to ninety percent
(90%) five (5) years after the opening date of the ILY.
In any event, and 0 the extent for which BN is
responsible for failures of the Rail Services Standards
- for a Measurement Period, BN shall be liable for
payment of any such monetary consequences berein
described in this section D (1) (D) only to the extent it
Measurement Period Performance to the Rail Services
- Standards was below eighty-five (85%), ar ninety
percent (90%), as applicable.
@) Corrective Action and Coaflict Resolution:
The parties and Lessee agree that it is desirable to have dlearly
defined process steps for the various levels of internal and extemal
- dispute resolution. All of the agreed steps for the dispute resolution
process are set out in Exhibit I-3 with respect to all matters within the
scope of the Committee. Disputes not resolvable by the Commiittee
_ may be appealed directly to the Executive Committee pursuant 10 the
last paragraph of Section 3 of Exhibit I-3.
- . . 'The parties and Lessee agree that the-process described in Exhibit I3
shall aiso be applied to the following claims where such claims arise as
— a result of a failure to achieve the required Performance level of Rail
Services Standards as establisbed by the Rail Services Standards



a Claims by the Port for recovery from Lessee of amounts paid
by the Port to Lessee and unpaid amounts owing to the Port
from Lassee, all in accordance with Paragraph 3(m)(vi) of the

b  Claims by the Port for recovery from BN of damages incurred
by the Port, in accordance with Paragraph 3(m)(vi) of the
Lease and/or Section D(1){f) of this Agreement; to the extent
bereinafier described:

(1) Claims associated with switching service provided by
BN shall be limited t the amount BN received from
Lessee for switching service on the day(s) on which
Performance to the Rail Services Standards falls below
eighty-five percent (85%), or ninety percent (90%) as
applicable.

(2) Claims associated with road service acoess provided by
BN sball be limited to the amount BN received from
UP associated with T-5 access, TEF only, on day(s) on
which Performance to the Rail Services Standards falls
below cighty-five percemt (85%), or minety percent
(90%) as applicable.

E. RAILROAD RELATED IMPROVEMENTS:

(1)  Faclllty Layout and Design:

.~ As'used berein the term “Facility' shall include all trackage in the
General Switching Area and the double track to be constructed by the
Port across Harbor Island, between the vicinity of Esst Marginal Way
South and the vicinity of the east end of the Buslington Northern Rail
Bridge a1 the southwest side of Harbor ksland, paralle] to the existing
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railroad track (“East Double Track”). The parties and Lessee will
negotiate to design the Facility so that its layout will be suitable for
- efficient and effective intermodal transfer activities; adequate railcar
storage capacity and railroad service for West Seattle industries; and
will include other related rail improvements to support the efficient
and timely movement of railcars in switch or road train service,
including double tracking where necessary, and other railroad-related
B improvements associated with the T-S improvement program. The
conceptual design for the portion of the Facility in the area of T-5 is
as depicted on Exhibit 1-2A and the conceptual design for the East
Double Track is as depicted on Exhibit I-2B.
If the parties and Lessee cannot agree on a final Facility design by the
- date this Agreement is executed, either party or Lessee shall have the
right to submit the issue to an independent third-party consultant with
expertise in designing rail intermodal yards and facilities to settle
issues related to the final design of the Facility and rall support
improvements.
- The Committee will deal with Facility design issues over the life of
this Agreement in a manner consistent with the design ultimately
determined by the parties and Lessee. In the event of a dispute
relsted to the design of any portion of the Facility or its access
. trackage, the opinion of the Port and Lessee will take precedence with
- . regard 1o TS and access thereto; the opinion of BN shall take
precedence with regard to adequate access to West Seartle industries.
— K BN determines that design or capacity issues will so impede
- performance or service standards or cause economic and safety
burdens, the dispute shall be decided as set forth in Section D above.

i
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Property Exchange and Valustion:
The parties shall cooperate in proceeding with any environmental
processes, permi: .applications, street vacations, or other actions
necessary to moving the T-S project forward as scheduled The
parties shall execute a letter agreement (attached bereto as Exhibit I
4) addressing issues regarding property exchanges, appraisals, track
construction, maintenance and schedules. If any disputes arise
relsting to the exchange of property or any other issue covered by or
relating to the letter agreement, the parties only will submit the issue
for determination by arbitration as set out in Section M below.
Environmental Conditions and Indemnification:

Prior to an exchange of property under this provision, the Port shall
provide reasonable assurances to BN through testing that the property
transferred to BN does not contzin contaminant levels in either the
soil or groundwater in excess of the mxxitnum level permissible under

_the Washington Stxte Model Toxics Control Act (WSMTCA). To the

extent these assurances cannot be provided for eitber the soil or
groundwater, and until such time as these reasonable assurances can
be provided, the Port shall indemnify and bold BN barmless for aay
cleanup required by any governmental autharity due to the presence

. st the time of property transfer of contaminants in the transferred

propertys soil or groundwater in excess of the maximum level

wes necessitated by or the result of BN and/or s railroad operations.
mwﬂmdmm%mr . . BN shall
provide reasonable assurances through testing that the property
transferred to the Port does not contain contaminant levels in either

ft e L it iaiean Bastharn Saflrasd and The Post of Sesmte PepoM



the soil or groundwater in excess of the maximum level permissible
under the WSMTCA. To the exten: these assurances cannot be
provided for either soil or groundwater, and until such time as these
assurances can be provided, BN shall indemnify the Port and hold the
Port barmiess for any cleanup required by any governmental authority
of contamination present at the time of property transfer that was
caused by or was the result of BN and/or its railroad operations.
Subject to the provisions of BN's Right of Entry Agreement (2 copy of
which is attached bereto as Exhibit I-5), the Port shall conduct preliminary
environmental testing of the BN property at Port's expense. Further environmental
testing, if required, may be conducted by either BN or the Port, at BN's discretion,
and at BN's expense. The result of all testing shall be reasonably available to both
parties.
F.  FACILITY MAINTENANCE: |
BN will have railroad right-of-way maintenance responsibility for all Tracks
except for that trackage found within Lessee's leasehold premises and Port's ISY
trackage. In the event Lessee and/or Port contracts with BN for maintenance or
repair of the excluded trackage, BN will assess charges against Lessee or Port, as
appropriate, for actual maintenance performed. If said maintenance is contracted,
it will be to the specifications provided by Lessee or Port for their respective areas.
The Tracks will be maintained to a level consistent with safe operation in order to
meet service performance standards established pursuant to this Agreement.
G. EQUIPMENT MAINTENANCE, REPAIR AND INSPECTION:
EN or BN's contractor(s) (1:ay include contractor arranged for by UP if
approved by BN) shall provide, at the expense of the responsible party or parties,
removal of rear-of-train devices as furnished by the responsible party, maintenance
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and repairs within the ILY, ISY and receiving and departure tracks, in accordance
with Federal Railroad Administration ("FRA") and Association of American
Railroads ("AAR") rules and regulatiens, and shall comply with all other AAR rules
and regulations (inciuding without limitation, those relating to loading and
inspection). Equipment repairs will be billed in accordance with AAR billing
procedures.

H.  DUWAMISH WATERWAY RAIL BRIDGE, NORMAL MAINTENANCE,
AND REPAJR:

BN assumes full responsibility for normal maintenance and repair (other
than casuahty related) of the Duwamish Waterway Rail Bridge, as defined in the
Lease (the “Bridge”) in a condition, prior to July, 1, 1996, sufficient in size to
accommodate fully loaded double stack intermodal railcars with 125 ton trucks,
maximum weight not to exceed a per axle weight of 70,000 Ibs. including tare weight
of car, and locomotives models, both 4 axle and 6 axie, not exceeding 70,000 pounds
per axie are permitted.

In the event the Bridge is taken out of service for whatever reason, within the
context of this Section, BN will work to a level of industry standard to return the
Bridge to service in an expeditions mammer. This Section H shall be subject to
Section D.

L UPGRADING OR REPLACEMENT OF IMPROVEMENTS.

(1) In the event that it becomes necessary to significantly upgrade or
replace the Bridge or any otber rail facility under BN maintenance
responsibility in association with T-§ requireménts, due to ciuses
which are outside of the coutrol of BN and its normal maintenance
responsibilities, such as 2 change in the size end weight of equipment
accessing T-5, need to double-track the Bridge, or substantial,
constructive total, or total loss of the Bridge due to an accident or act
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of God, Port agrees to explore funding or other options that may be
available and appropriate for such improvements, extraordinary
repair or replacement, as required BN will participate in an
expeditious manner, in jointly discussing and implementing the
options for said improvement, extraordinary repair or replacement
including the feasibility of construction of a new, possibly relocated,
bridge over the Duwamish Waterway servicing West Seattle. In no
event shall BN be required to participate in the financing of such
improvements, extracrdinary repair or replacement; however, with
respect to extraordinary repair or replacement due to substantial,
constructive total, or total loss resulting in loss of rail service
capabilities and BN and Port are unable to reach agreement on
necessary funding, Port shall have the right to fund the construction
necessary to restore rail service capabilities. In such event, BN shall
have the following options available with respect to Port cost

recovery:. .

(a) BN shall pay an annual fec to the Port for the Ports
investment, with appropriate interest, based upon an
amortization over a period of time equal to the remaining
expected useful life of the new bridge ("New Bridge®).

(b) BN shall pay a per unit use charge to the Port for all rail traffic
crossing the New Bridge. Such charge shall be assessed at a
level sufficient to allow Port to recapture its cost and interest
of the New Bridge.

The Port shall own the New Bridge; BN may, however, at its discretion,
acquire full ownership in the New Bridge at any time during a five (5) year period
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commencing with the date that the New Bridge resumes rail service or within one
(1) year after collection of any judgment from any party causing damage to the
Bridge which required the repair or replacement, whichever comes later, by
compensating the Port for the remaining unamortized balance of the cost of
construction of the New Bridge. The Port agrees, however, to enter into an
agreement with BN to allow BN to manape and operate the New Bridge
(‘Management Agreement”) as long as Port owns the New Bridge. For purposes of
this Agreement, the UP Access Agreement and the Lease Agreement, BN shall,
pursuant to the Management Agreement, have ownership responsibility for the New
Bridge and will assume all Lisbility for the New Bridge and be responsible for all
normal maintenance and repair of the New Bridge as required by Section H of this
Agreement. Any such Management Agreement shall not conflict with the terms of
this Agreement.

In any event BN will have the right to continue to collect the access charge as
provided for in Section B of this Agreement. In addition, Port agrees that BN will
have exclusive right to purchase Port ownership in the New Bridge.

@) In the event it becomes necessary or desirable to Lessee to
significantly upgrade the Bridge for a reason unrelated to substantial,
constructive total, or total loss, and, f requested to do so by Lessee,
BN will make capital improvements as expeditiously as possibie, at
Lessee's expense, to BN's facilities utilized to serve T-5 pursuant to

this Agreement, as Jong as said capital improvements, or their
mmmdonmhummmmbleﬁnpaammsabﬂnym
perform under this Agreement or.on BN's ability to perform service
for any other current or potential customers. When completed, said
capital improvements shall be owned by BN.
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J. LIABILITY PROVISIONS:

As used berein, “Loss or Damage" shall mean all claims, liability, cost and
expense of every character incident to loss or destruction of or damage to property
and injury 10 or death of persons arising from the performance or existence of this
Agreement.

Each party and Lessee shall be lisble for Loss or Damage 10 the other, its

- employees, agents or invitees and/or to third parties to the extent caused by the

negligent acts or omissions, or wiltful misconduct of the party(ies) and/or Lessee
whose employecs, lessees, subcontractors, agents oOr invitees, and/or property
caused the same.

K. FORCE MAJEURE: -

Except as otherwise expressly provided berein, neither party hereto nor
Lessee shall be lisble to the other party(ies) and/or Lessee for spy delay or
imenupﬁminperfommeofmyobligaﬁmhumder(mcptapayunt
obligation) resulting from events of Force Majeure such as governmental orders,
regulations, lsbor strikes or disturbances, acts of public enemy, war, blockade,
insurrection, acts of God, fires, floods, explosion, derailments, vandalism, sabotage,
shortage of diese] fuel, breakage of machinery, or other cause, beyond the
reasonabie control of either party or Lessee.

The party or Lessee claiming Force Majeure shall take all reasonable steps to
remove the Force Majeure event, and, for this section 1o be operative, shall promptly
notify the other party(ies) and Lessee within a period of five (5) days, excluding
weekends and bolidays, when it leamns ‘of the existence of the Force Majaze

" condition, and will notify the other narty(ies) and Lessee within a period of five (5)

days, excluding weekends and holidsys, when the Force Majeure condition is
terminated.
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L.  NOTICES:

All notices, requests, demands, and other communications under this
Agreement shall be effective only if in writing and (i) if delivered and receipted for
in writing; (ii) sent by certified or registered mail (return receipt requested) postage
prepaid; (iif) sext by a nationally-recognized overnight delivery service, with delivery
confirmed; or (iv) teiexed or telecopied, with receipt confirmed, addressed as
follows:

: VNPresident.CorpomDevelopmem
Aua: 3r. Vice Presiden

777 Main Street

Fart Worth, TX 76102-5384

Telephone. 817) 333-2332
Telecopy: 817) 333-3010

£

or such other persons or addresses as shall be furnished in writing by any party or
Lessee to the otber party(ies) and/or Lessce. Notice shall be deemed to have been
msdﬁem(ﬂmmwﬁmmmlﬁﬁhm_
ufdepoatwnhtheUmwdSammﬂpropeﬂyaddrwed,(ﬁi)whenwofl
Nonccsembyanovemghtdehverysemswnﬁrmed.or(w)whenmaptonhc
telex or telecopy s confirmed, as the case may be, unless the sending party has
actual knowledge that a Notice was not received by the intended recipient.
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M. ARBITRATION:

Any dispute arising between the parties, except where otherwise provided for
in this Agreement, which cannot be settled by the parties, shall be settied under the
Commercial Arbitration Rules of the American Arbitration Association. The
arbitration proceeding shall be conducted in an expedited manner as set forth in
Section 5 of Exhibit I-3 hereto. '

The parties agree that the arbitrator’s award shall be binding and may be
entered with any Court or agency baving competent jurisdiction and the award may
there be enforced between the parties without any further evideatiary proceedings,
the same as if entered as a judgment by the Court.
N.  BILLING, DEFAULT:

mmwmﬁmm&mdmmhamm
mutuslly agreed to between the parties and/or Lessee. Such billing forms shall
contain sufficient detail to permit computation of paymeats to be made hereunder.
Unless otherwise specifically provided berein, billing shall be prepared in
accordance with the schedules of labor additives, material prices and equipment
rental rates as agreed upon by the Chief Accounting Officers of the parties hereto
from time to time, It is understood by the parties that BN will bill Port and/or
Lessee directly for their respective charges under this Agreement. Port and/or
Lessee shall pay to EN at such location as BN may from time to time designate, all
the compensation and charge of every name and nature which in and by the
Agreement Lessee and/or Port is required to pay in lawfol money of the United
States within thirty (30) days after the rendition of bills therefor. Bills shall contain
a statement of the amount due on account of the expenses incurred and services
rendered during the billing period.

Errors or disputed items in any bill shall not be deemed a valid excuse for
mmmmuﬂwwwﬁmmm
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exception to any bil! shall be honored, recognized or considered if filed after the
expiration of three years from the last day of the calendar month during which the
bill is rendered and no bill shall be rendered later than three years (i) after the last
day of the caleadar manth in which the expense covered thereby is incurred, or (ii)
in the case of claims disputed as to amount or lisbility, after the amount is settied
and/or the liability is established. This provision shall not limit the retroactive
adjustment of billing made pursuant to exception taken 1o original accounting by or
under authority of the Interstate Commerce Commission or retroactive adjustment
of wage rates and settlement of wage claims,

So much of the books, accounts and recards of each party bereto as are
related to the subject matter of this Agreement shall at all reasonable times be open
to inspection by the authorized representatives and agents of the parties hereto.

Should Lessee and/ar Port fail to make any payment when due which Lessee
and/or Port is obligated to make by this Agreement, or fail in any other respect to
continue for a period of six (6) months after notice in writing of such default is given
by BN to0 Lessee or Port, BN may, at its election submit the defanlt directly to
arbitration under Section M or secure a judgment by a court of law to recover any
amounts owed.

BN may waive such default, but no action of BN in waiving any default shall
affect any subsequent defanit of Lessee or Port or impair any rights of BN resulting
therefrom. :

0. ASSIGNMENT: . . o

This Agreement, its rights and obligations shall imre to the benefit of and be
binding upon the partics, their successors and assigns, but neither party may assign
this Agreement without the prior written consent of the other.
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If the Lease terminates, or the Port enters into a lease with a new lessee for
T-S, and this Agreement is renewed, or if Lessee assigns the Lease to another lessee,
- the Port agrees that it shall require the new lessee to be bound by and accept the
provisions of this Agreement as its provisions apply to lessees and the operations for
or at T-S. ‘
P. MISCELLANEOUS:
(1) Governing Law: This Agreement shall be construed and enforced in
-~ accordance with the laws of the State of Washington. _
(2) Amendments: No modification, addition, or amendment to this
- Agrecment shall be effective unless and until such modification,
addition, or amendment is reduced t0 a writing executed by
authorized officers or agents of each party.-
- (3) Counterparts: This Agreement may be executed in two or more
original counterparts, each of which shall be considered an original of
B ' this Agreement |
(4) Entire Agreement: This Agreement, which term as used throughount
includes the exhibits bereto, embodies the eatire agreement and
— understanding of the parties bereto in respect of the subject matter
contained berein There are no restrictions, promises,
representations, warranties, covenants, or undertakings other than
those expressly set forth or referred 1o berein
Intending to be legally bound, the parties have caused this Agreement 1o be
~ exscmed. by  their - duly  authorized . ropresentatives -
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onthisthe Sler dayor MAY 1%,

BURLINGTON No:mmom COMPANY
w. L |
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~ EXHIBITI-3 '

CORRECTIVE ACTION AND CONFLICT RESOLUTION
- PROCESS AGREEMENT
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Iimitations or restrictions from the Port on such use.
IV. Construction of Double Track
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EXIdT A T

BURLINGTON NORTHERN RAILROAD

TEMPORARY LICENSE AGREEMENT PERMITTING ENTRY TO PROPERTY

THIS AGREEMENT entered into this_10th day of June , 1993, by and
between Burlington Northern Railroad Company (“BN*), licensor, and Port of
Seattle , its employees, agents, consultants, and designees (“Licensee®).

WHEREAS, Licensee has requested permission to enter upon BN
property; and ,

WHEREAS, BN is willing to grant a temporary license for such entry,
subject to the terms and conditions hereinafter set forth.

NOW, THEREFORE, the parties hereto, intending to be legally
bound, agree as follows:

1. PERMISSION, LOCATION, AND ACCESS

Subject to the terms and conditions hereinafter set forth, BN
hereby grants a temporary license to Licensee to enter upon the property of
BN at Seattie, WA, more commonly known as Buckiey Yard, more particularly
located South of Terminal 2 and West of Terminal 5§ at Sections12and 13, T
24 N, R3 E, for the sole purpose of installing 14 soil borings for pre-
acquisition environmenta! assessment .

-2 - UABIUTY
Licensee hereby releases and will protect, defend, indemnify, and
save harmiess BN, its subsidiaries, officers, employees, and agents against all
claims, liabilities, demands, actions at law, and equity judgments, settiements,
losses, costs, including attorneys’ fees, damages, and expenses of every
character and nature whatsoever (hereinafter referred to collectively as
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“claims®) for injury, including death, suffered or sustained, directly or
indirectly, by the officers, agents, and/or empioyees of BN and its subsidiaries,
Licensee and its officers, agents, and/or employees, and all other persons

- whomsoever, and for damage to or loss or destruction of property of any kind
by whomsoever owned, contributed by, resulting from, arising out of, or
occurring in connection with the entry or presence of Licensee and its officers,
agents, employees, and consultants on BN property incidental to Licensee’s
performance of the project. if any claim is asserted, Licensee will assume, atits
own expense on behalf of BN, its subsidiaries, officers, agents, and employees,
the defense of any such claims which may be brought against BN and pay on
behalf of BN the amount of any settlement agreed upon, judgment that may,
be entered, and any other amounts assessed in connection therewith, plus all .

costs and expense.

3. INSURANCE
No work of any character shall be started on the property of 8N until:

a. Anacceptable certificate of insurance specifying that
the policy is applicable to the particular work has been
furnished to and accepted by BN, naming BN asan
additional insured and providing the following
insurance coverages:

() Worker's compensation and employers’ liability
: insurance and satisfaction of statutory
requirements of the State where the property
covered by this Agreement is located;

(iD Comprehensive liability insurance with & doilar
limitation of coverage not less than a combined
single limit of One Million Dollars ($1,000,000) per
any one occurrence for all loss, damage, cost, and
expense, including attorneys’ fees, arising out of
bodily injury, liability, and property damage
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liability during the policy period. Such policy shall
be endorsed to reflect contractual liability
insurance, specifically relating to Ehe indemnity
provisions of this agreement and with the
exclusion for any activities conducted within fifty
(50) feet of railroad tracks deleted; and

(il Automobile liability insurance, if applicable,
having a combined single limit of One Million
Dollars ($1,000,000) per occurrence.

b. Allinsurance described above shall be maintained until
all work completed hereunder has been satisfactorily
completed. The insurance companies issuing the
policies may cancel or make significant changes in the
coverage only with permission of BN.

¢.  After 8N has advised Licensee that the limits, form, and
substance of the insurance policies and certificates are
acceptable, said policies and certificates shall be
forwarded to the Division Superintendent ("DS"), or his
“Designee”, with a copy to the Manager Environmental
Engineering ("Mgr. Envir. Eng.”), as specified in this
license, ' .

d. The acceptance of the insurance by BN is not intended
to and shall not reduce limit, affect, or modify the
primary obligations and liabilities of Licensee underthe
provisions of this agreement.
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4. ENTRY UPON PROPERTY

Licensee shall notify BN's DS, or his Designee, and the Mgr. Envir.
Eng. at least forty-eight (48) hours in advance before entering upon or
starting any work upon BN property. The DS is Kevin C. Spradlin, (206) 625-
6224. The Designee is Gil S. Maling, Trainmaster, (206) 625-6270. The Mgr.
Envir. Eng. is Michael E. Clift , (206) 467-3384. :

No entry or use of BN property will be permitted until this
agreement is signed and permission, in writing, has been received from the

DS. Designee and/or the Mgr. Envir. Eng.

S. BNOPERATIONS

All operations of Licensee shall be performed in such a manner so
as not to interfere with BN property and operations or the use of BN facilities.
if, in the opinion of the DS or Designee, conditions warrant at any time, BN
will provide appropriste flag service and protection to its property,
empioyees, and customers at the expense of Licensee, and Licensee will pay to
BN the full cost and expense thereof within thirty (30) days of receipt of 3
billing for the flag service.

6. CROSSING OR FOULING TRACKS

In no event shall equipment or material be transported across BN's
track without special permission and advance written notice of at least forty-
eight (48) hours to the DS or Designee, so that BN may arrange for the
necessary protection at and about the track. Such permission shall be
reasonably given by the DS or Designee. Licensee agrees not to enter upon or
foul BN track until given specific permission and signal to do so by s BN
flagman, when flag protection is provided.
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7.  CLEARANCES

All equipment located on or material in use upon BN property sha!l
be kept at all times not less than fifty (50) feet from the nearest rail of any
track. Licensee shall conduct its operations so that no part of its equipment
shall foul any track, transmission, signal, or communication line or any other

structure on the property.

8. RESTORATION OF PREMISES

Upon compietion of the work, Licensee shal ieave the propertyina
condition satisfactory to the DS or Designee and the Mgr. Envir. Eng.; and
Licensee shall remove all machinery, equipment, material, rubbish, and other
property of Licensee so that the land is left in a condition satisfactory to the
DS or Designee and the Mgr. Envir. Eng.

9. PROVIDING REPORTS

_ Licensee agrees to provide BN with a complete copy of the results
of the analysis of any samples taken on BN property and any related reports,
incuding conclusions and recommendations. Licensee further agrees to keep
said results and reports confidential and not to disciose the information to any
other party, uniess Licensee has received express written authorizationtodo
so from BN. . :
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10. TERM OF LICENSE

BN reserves the right to revcke this license atany time. Unless
modified or terminated in writing by the parties, this license shall extend until
12:01 a.m.on August 10, 1933 , at which time it shall expire automatically.
Licensee shall notify the DS or Designee and the Mgr. Envir. Eng. when use of |
the property or work is compieted. Under no circumstances shall this
temporary license be construed as granting Licensee any right, title, or
interest of any kind or character in, on, or about the land or premises of BN.

11. ENVIRONMENTAL OBLIGATIONS AND INDEMNIFICATION -

Licensee recognizes and assumes all responsibility for all present
and future environmental obligations imposed under applicable
environmental laws, regulations, or other such requirements relating to any
contamination or aggravation of existing contamination of BN’s property or
groundwater arising from any operations conducted by Licensee pursuantto
the terms of this license. Licensee therefore agrees to indemnify and hold
harmiess BN, its officers, agents, and employees from any and all liability,
fines, penalties, claims, demands, or lawsuits brought by any third party or
governmental agency under any theory of law seeking to hold 8N liable for
any cleanup costs, penalties, or damages for any contamination of BN's
property or groundwater thereunder arising out of the operations conducted
by Licensee. Licensee agrees that the above indemnity extends to any Jiability
resulting from or arising out of the implementation of any cleanup plan
approved by the United States Environmental Protection Agency or
companion State agency. Licensee further agrees to under take, atitsown
expense, any cleanup of any coritamination or aggn\}ation of existing
contamination of BN property and groundwater thereunder arising from any
operation conducted pursuant to the terms of this license.

Licensee agrees to waive any and all statutes of limitation
applicable to any controversy or dispute arising out of the proceeding.
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“warties to this Agresment, have causad UP's calculated proportion of the total maintsnance
_ . .cpemilon expenses for the previous calendar ysar for the T-5 operation, saki propoction %o
be determinsd based on the Unit Count Proportion for the same calendar year, 1o excesd the
tolal MOF charges paid by the UP for the same calencisr year, then UP shal pay to BN an
~ smount equal to the difference between sald calculaied UP proportion of the maintenance and

operation expenaes and the totat MOF charges paid by UP.

10. GOVERNING LAW |
This Agreement shali bs governed by and construed In socordance with the laws of the State

of Taxns.

"IN WITNESS WHEREOF, the partiss heteto have exscuted this Agreement in duplicate and
have caused thair corporate ssals to be hersunto affixed the tay and year first above writen.

- BURLINGTON NORTHERN RAILROAD COMPANY

_—N . u
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benefits, if any, prescribed by law, govemmental authority or empioyee protective agresments
where such costs and expensas, including satisfaction of any and all labor claims, are directly
attributable o or which arise by reason of or result from UP's operation of trains over and on
the Joint Trackage. BN agrees that it will not provide employee protection benefits or satisty
any labor claims except upon approvai of UP following pre-arbitration consultation betwean BN
and UP or after  has been determined by the appropriate board or tribunal that such
protsction benefits are properly payable or that such claims are valid. The parties hereto shall
consult and cooperate with each other in the handling and detending of such matters.

9. COST SHARING

' H during the term of this Agreement, Capital improvements as defined in Exhiblt B of this
Agreement, or casualty replacements are required in suppoit of the T-5 operation, and the cost
of said Capital improvements or casualty repiacements are in excess of Ten Thousand Dollars
($10,000), and to the axtent that said Capltal improvements or casualty replacements are not
paid for by other than the parties to this Agreement, then BN shall advise UP as provided in
Section 2.2 of Exhibit B of this Agreement and the parties shall share in such remaining costs
as follows: :

The vatue of Capital improvements or casualty replacement, the cost of which is to be
shared by the parties as described above, will be accumuiated as thay occcur. On the
first business day on or after July 1 of each year following the opening of T-5, one year's
intorest, at the prevailing U.S. Prine Rate (as reflectsd in the Wall Strest Joumal, or
equivalent, as the base rate on corporate loans posted by at least 75% of the nation's 30
largest banks) plus 2%, will be calculated on said value as of December 31 of the
previous calendar year, and UP will pay BN a share of sald calculated interest in the
same proportion as the Unit Count Proportion, as hereafier defined in Exhibit B, Section
1.8, for the previous calendar year. For the first and last years of T-5 operation under
this Agreement, this payment shail be apportionsd on the numbaer of months that this
- Agresment is in effect. : ’

If Capital Improvernents are made in suppornt of the T-5 operation, for which UP makes a
payment as outined in the previous paragraph, and BN can dsmonstrate that the annue’
maintananeeandopomﬁmupenssolsaidcapﬂallmpmnm_ems.notpaidtorbyomarm.
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12. APPLICABLE LAW

Licensee agrees that the laws of the State of Washington shall
apply to this agreement.

IN WITNESS WHEREOQF, the parties hereto have caused this
agreement to be executed as of the date first above written.

WITNESS:

_ALLE A e e  Liense
—foat of Sealhy

DATED: 2/al82 Lz

Wﬂsss&:&’
Mg’y e @&
te - BURLINGTON NORTHERN RAILROAD
COMPANY

_ﬁ#& e..glMA.)

Name

DATED: 44/
Z-27- 2L = Signaire 4. ,%.J:},/,,z‘.‘m.l
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SEATTLE T-5 ACCESS AGREEMENT

THIS AGREEMENT, along with any exhibits, attachments, and addenda hersto ("Agreament®),
is entered into on this3/s,day of May, 19594, by and betwesn BURLINGTON NORTHERN
RAILROAD COMPANY ("BN™), a Delaware cofporation, and UNION PACIFIC RAILROAD
COMPANY ("UPY), a Utah cormporation.

WHEREAS, the Port of Ssattle ("Port”) intends to construct, by 1987, s state-ci-the-art

mnmmhdmymmmﬂambﬁymmmduhmwsrrﬂm
Exhibit A attached hereto;

WHEREAS, T-6 Is included in & greater area of Port's facifitiss at West Ssattie located and
bounded by the point at which BN ownership of trackage to West Seattie daparts from joint BN
/ UP trackage across Harbor lsland, nsar Kickitat Avenue, sast of the Duwamish River Bridge,
and all associsted trackage, now existing or subssquently construcied, west of that point,
designated as the General Switching Area ("Ganeral Switching Amsa®) on Exhibit A;

WHEREAS, Port doss not intend to operate T-5 healf but has leased T-5 to Eagle Marine
Services, LTD., assignes, ("Lessas”), to conduct certain day-to-day cperations and. business at
TémmbmwsmmmmbmwudJme 1854 and

subsequent amendmants thereto ("Lease®);

WHEREAS, BN and Port desire that T-5 and industries in Wast Seattie be provided with
adeqguate railcoad ssrvices;

WHEREAS, BN provides rall sarvice to and intends to continue providing such service to West
Ssattle industries and to T-5 and will perform certain functions, as set out in a separate

agreement with Port ("MOA”"), directly with Lecsee;

WHEREAS, Port desires that BN allow, and BN is willing to aliow, UP 1 have direct acoess, for
is road trains of intermodal rallcars, to and trom T-5, pursuant to this Agresment betwsen BN
and UP. Further, Port desires that BN provide exciusive gensral switching servios as defined |
Section 5 hersinaiter, for General Switching Ares;

1
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— WEREAS, BN and UP desire to provide & comprehensive agreement for the purpose of
establishing the rail operating conditions, requirements, responsiblliﬂog and framework In
— conjunction with UP's access to T-5; and

_NOW, THEREFORE, in consideration of their mutual promisss and intending to be legally
bound thersby, BN and UP agree as follows:
1. TERM OF AGREEMENT
The term of this Agreement shall be from the date that the MOA and Lease are effective and
“shall continue In effect concurrently with the terms of the MOA and Leass, including any
amendments, renewals, sxtensions, or assignments thereof. in the event of termination of this
~ Agreement, it is agread and acknowledged by the parties that UP's access to T-5 shall also
teminate and BN shall retain the rights to provide exclusive general switch service to T-5 and
“any subsequent or additional user(s) of T-5 as defined in Section 5.

2 GENERAL CONDITIONS

T:.. Seneral Conditions as sst forth in Exhibit B attached hereto are hersby mads a part of this
—Agreaement. If any conflict between the General Conditions and this Agresement shall arige, the
Srovisions of this Agreement shall prevail.

. UP ACCESS TO T-5

BN shall allow UP, pursuant to this Agresment, to have direct rail access to the T-5 intermodal
Loading Yard (MILY™), the Port’s adjacent intermodal Storage Yard (ISY™), the Recsiving and
Departure tracks ("R&D"), and such other trackage s designated from time to time by BN
such designated tracks, the ISY, ILY, and RE&D tracks shafl hersinafter be referred 1o as the
Tracks") (as depicted in Exhibk C) for the purpose of timely spotting, delivery, picking up or
wiling road trains of intermodal ralicars. This direct rall access shall at all times be under the
joloma_nagmmmeomolofsu.

Direct rall access means that UP's road power and road crew may deliver road traing of
Wp=aodal raiicars on inbound train movements directly to T-5 and piace such cars on the
Ti. ., and/or retrieve such road traing of intermodal ralicars from the Tracks on outbound
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train movements. BN shall permit UP to substitute yard crews for road crews having
insufficient time under the Federal Hours of Service Act, using road powsr; however, said yard
crews are to be subject to the same limitations as the road crews they are replacing. it is
agreed that UP road train crews, or switch crews in lieu of road crews as provided above, shall
not be restricted from performing duties as allowed under applicable Road/Yard Work Rules in
conjunction with handling intermodal railcars associated with inbound /-outbound trains, unless
i is reasonably determined by BN that it is necessary for BN switch crews to work in
conjunction with UP road crews to yard or assemble trains in order to meet service
performance reguirements. It is further understood that such decisions or directions of UP
crews for the purpose of yarding an inbound train or assembiing an outbound train using the
Tracks in conjunction with BN peneral switching responsbilities will be determined by BN as
the most expediticus and afficlent use of the resources availabie for providing timely and cost-
eftective service to T-5. '

Nothing contained in this Agreement is meant to provide UP road or switch crews with authortty
to perform general switching activities, as defined in Section S below, at or in the General .
Switching Area. In no-event will UP road craws, or switch crews in lieu of road crews as
provided above, move intermods! raiicars within the Tracks in any manner that could be
constryed or considered as genemnl switching except as provided under applicable Road / Yard
Work Rules.

4 ACCESS CHARGE AND INDEXING PROCEDURE

UP access to the Tracks, in UP road trains or BN Switching Service as defined in Section 5 of
this Agreement, shall be based on an access charge of $20.50 per container, to or from T-5,
loaded or empty, assessed by BN to UP. The access charge shall be divided Into two portions:
Maintenance and Operations Fee ("MOF™), sat inltially at $4.25 per container and adjusted
annually (provided, however, that MOF shall not be less than $4.25) thersafter at the same
percentage change as the Rall Cost Recovery index ("RCRI®), as contained in the AAR
. Rallroad Cost Indexes, Annual Indexes-of Chargeout Prices and Wage Rates (1677=100),
WEST, with the first index adjustment being made on July 1, 1885, reflecting the change in the
RCRI for 1954 as compared to 1883; and Terminal Entrance Fee ("TEF"), sst initially at
" $16.25 per container and adjusted snnually (provided however, that TEF shall not be less than
$16.25) thereafter at the same percentage change as the Producers Price Index - Finished
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s (‘PPI - FG*), as published by the U.S. Department of Commerce, with the first index
_ stment being made on July 1 of the year atter T-5 opens, reflecting the change in the PPI -
FG for the year T-5 opens compared o the year prior to opening.

—

5. GENERAL SWITCHING SERVICE PROVIDED BY BN

Gmeralsmﬂingsom(‘SwitehmgSom')pmudadbyBN other than when UP crews
peﬂomuwbeasspedﬂauypmdadhsms.shaﬂmdude but not be limited to, the

following:

(1) mmomomo!budedmdloumptymmodalmleau between certain
tracks within the Tracks;
(2) The movement of icaded and/or empty intermodal rallcarshellherdlmalon
- between BN and/or UP yard and/or storage tracks and the Tracks;
(3) The movement of less than trainioad iots of loaded and/or empty railcars in
- either diraction between or within the Tracks and BN and/or UP tracks, in any
_ manner that would be considered & normal ralicar transfer movermnant, to pernit
- consolidation with other raiicars for rail shipment in trainload lots, uniess performed
by UP road crews, or UP switch crews in llsu of UP road crews as provided in
— Section 3, and road power under applicable Road / Yard Work Rules;
(4) The removal of bad order intermodal ralicars from the Tracks and the
— placement of such cars on the designated repair track, delivery of such cars to the
BN repair track, or the retum of such cars to the UP, and the reverse movement of
_ repaired cars; '
(5) Mmmmdmmammummm the Tracks: and
(6) Other movement of all types of raiicars from track to track within the General

Switching Area that is within the generafly accepted definition of general switching.

BN and UP recognize the geographical and operational jurisdiction of exciusive BN switching
__rights which includes all trackage within T-5 leasehold that requires the use of BN owned or

controlled trackege, and all associated trackage empioyed to support the operations of T-5 and
_o&erN-somdcustomashﬂnGmsmchthu
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6. UP SERVICE REQUESTS

Switching Service requested by UP and provided by BN, not at the direction of Lessee, shall be
paid for by UP. The parties agree to establish a process which shall determine falr and
equitabile rates for the different elements of Switching Service and said rates shall be fumished
to UP in written form along with provisions for escalation. The partias may also agree 1o such
rates for other services which UP might regquest from BN, such as providing relief crews in
hours of service situations. It is understood by the parties that the ostablishmem_of such rates
in no way obligates BN 10 provide such services, Further, the fumnishing of said services by BN
at any given time does not establish an obligation on BN's part to provide said services
thereafter. To the axtent that BN providss such services BN ghall be acting solely as a private
carisr in the performance of these services.

7. EQUIPMENT MAINTENANCE, REPAIR AND INSPECTION

BN or BN's contractor(s) shall provide, at the expenss of the responsible party or parties,
mechanical train / raiicar inspections. air tests and certifications thereof, application and
removal of rear of train devices as fumished by the responsile party, maintenance and repairs
within the ILY, ISY and R&D tracks, in accordance with FRA and AAR rules and reguiations,
and shall comply with all other AAR rules and reguiations (Inciuding, without imitation, those
relating to loading and inspaction). it is BN's intent to contract this work as described in this
Section 7 or any other work which may be subseqguently identified as falling under the intent of
this Section 7; howevar, BN reserves the right to perform this work. In order to achieve the
most cost effective and sfficient pgriormancs of this work, BN will work with UP in the selection
of BN's contractor{s); however, BN reserves the right to maks the final selection. Equipment
repairs will be billed in accordance with AAR billing procedures. UP may make its own financial
arrangement with BN's contractor(s) as long as & does not impact BN's abiilty to carry out its
responsibilities under this Section 7. BN and UP each have the tight to leave inbound road
power, consisient with timely and cost effective service, on designated engine tie up tracks, as
space is avallable, st T-5.

8. EMPLOYEE CLAIMS -

UP hereby agrees, in addition to the payments o be made to BN under other provisions of this
Agresment, to reimburse BN for any and ail costs incurred by BN in satisfying claims made
under any applicable collective bargaining agreement and / or in providing employee protection
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EXHIBIT I-7
INDEXING PROCEDURES

Access Charge (as defined in BN / UP Access Agreement):

UP access to the Tracks, in UP road trains or BN transfer service, shall be based
on an access charge of $20.50 per container, to or from T-5, loaded or empty,
assessed by BN to UP. The access charge shall be divided into two portions:
Maintenance and Operations Fee (“MOF”), set initially at $4.25 per container
and adjusted annually (provided, however, that MOF shall not be less than
$4.25) thereafter at the same percentage change as the Rail Cost Recove

Index (“RCRI”), as contained in the AAR Railroad Cost Indexes, Annual Indexes
of Chargeout Prices and Wage Rates (1977 = 100), WEST, with the firstindex
adjustment being made on July 1, 1995, reflecting the change in the RCRI for
1994 ascompared to 1993; and Terminal Entrance Fee ("TEF), set initially at
$16.25 per container and adjusted annually {provided, however, that TEF shall
not be gs than $16.25) thereafter at the same percentage change as the
Producers Price index - Finished Goods (“PP] - FG”), as published by the U.S.
Department of Commerce, with the first index adjustment being made on July
1 of the year after 7-S opens, reflecting the change in the PPI - FG for the year
T-5 opens compared to the year prior to opening. BN shall inform Port n
any adjustment of the level of TEF and / or MOF 1s made.

Switching Rate:

The switching rate BN will assess to Lessee will be initially at$1168 per straight-
time shift and adjusted annually thereafter atthe same percentage change as
the Rail Cost Recovery Index ("RCRI), as contained in the AAR Railroad Cost
Indexes, Annusl Indexes of Chargeout Prices and Wage Rates (1977 = 100),
WEST, with the first index adjustment being made on July 1, 1995, reflecting
the change in the RCRI for 1994 as compared to 1993.




EXHIBIT A

Refer to original Seattle T-5 Access Agreement




EXHIBIT “B*
GENERAL CONDITIONS
ATTACHMENT TO SEATTLE T-5 ACCESS AGREEMENT

Saction 1. DEFINITIONS

11 "Ageement shall mean thal ceriain agresment to which this Exhbl ‘B™ &
appenced |

12 *Owner’ shall maan the party granting the right to use the Joirt Traciage.

13 wummmmmmﬁuﬁmunm

14 *Joint Teackage® and / or "Traciks® shafl mean trackage . s described in Seclion 3
ofthe Agresment inchuding necessary right of way and appunenances, Signais, communications,
bridges, and taciities owned, managed or operatad by Owner and all Changes in and/or Additions
hﬂmmnwmm“ahmmmumm«
desirable tor the operation of the trains of the partiss hersio.

15 “Light Engines® shall mean one or more locomotive Lnks nol coupled 1o oars.

16  “Cabooss Mop® shall mean one or more locomoative uniis coupled 10 one or More
caboosss with no cars coupled.

17  *Changes in andior Additions" “and Addiions® (including retirements) shall mean
mmnudmummphbhnﬂuhpﬁnum Accounts as
defined by Uniform System of Accounts for Ralirond Companiss presciibed by the interatate
Commerce Commiasion. For the purposss of this Agresment, "Capital improvements® o the
Joint Tracikage shall mean the cost of mny improvements mads 1o the Joint Trackage
chargeable 1o property sccounis in accordanos wih RRB accounting Principles.

184  "Unt Count Proportion® shall mean the number of Uniis opersied by & party
Givided by the total number of Units operisd by al paries using the Joint Trackege, of &
mm;mwbmmmamwmﬁ Such Unk
Count Proportion shall include switch movements opemating over the Joint Trackage. For the
purposss of computing such Unit Count Proportion, trains, iscomotives and cars engaged in
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work astvice pertaining o maintenance or operation of and Changes in and/or Additions 1o the
Joirg Trackage shall not be counted. Light Engines and Caboose Hops shall be countad for Unit
Count Proportion purposes.

19 *Unil’ shall mean each single container placed upon a COFC piatiorm or a
count of one (1) Unit for sach non-CORC car opersisd on the Joint Trackage. An Engine shall
consisi of one or more locomotives and shali receive a count of two (2) Units.

Section 2 MAINTENANCE, ADDITIONS, OPEBATION, AND CONTROL

21 User shall construct, maintain, repair and rensw at s sole coal and sxpenss,
and shall own such ponions of the tracis which connect the respective ines of the parties at the
termini of the Jaint Trackage as are located on the right of way of User. Owner shall construct,
fnaintain, repair and rensw, &t the eole cost and expense of User, and shall own, the portions of
the track connections between asit tracks of the parties herelo, locetsd on the right of way
owned or controlied by Owner.

22 mmmmﬁwmmanmfmu
be under the exciusive diraction and control of Owner. Owner shall make any Changes in
and/or Additions to the Joinl Trackage which may be required by law, and progressively during
construction thess shall become part of the Joint Trackags. Owner may makes any Changes
ancvor Addilions 1o the Joint Trackage which Owner deetms necessary or desirable for the safe,
afficient and sconomical use of the Joint Trackage by the pariies, and thess shal progreasively
during construction bacoms pat of the Joirt Tmakage. Owner shall advise User of such
Changes andiar Addiions in advance; however, falkre of Owner 1 a0 adviss User shall in no
way recuce User's cbiigations hereunder. User may request Changes in and/or Additions 1o the
MWMMM ¥ i concizs, constnuct the same upon such terme and
conditions as rmay be agreed upon and they shall become pan of the Joirt Trackage.

23  The management and cperation of the Joint Trackage shall be under the
sxciusive direction and control of Owner. Owner shall have the unrestriotad power o changs
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the management and operations on and over the Joint Trackage as in is juigment may be
mm or proper for the operations thereof herein intended. Ownar shall make
mmmmwumw.morwawmduu.lsxmmm
which would urveasonably impair the use!uiness thereof 1o Liset.

24 mwmwmwmem
WU#mhmTw Owner shall be bound o use only reasonable and
customary care, skl and diigencs in the construclion, operation, maintsnance, repair and
renswal of the Joint Trackape and in managing of the same and User shal not, by reason of
Owner's performing or faling or neglecting 10 perfotm any operxtion, mainisnance, repelr,
renewal or management of the Joini Trackage, have or make against Owner any claim or
demand for any ioss, damage, destruction, inksy or death whatsosver resulting thersfrom, but
should Owner fall 1o repaic any detact or maintain the Joint Tracikage ©© a standard sultabie for
efficient operation within a ressonabie time after User ghall have given writen notice thesreof 1o
Ovwnet, specifying the defect or deviation from etandiard and requesting that R be repaired, then
Usar shal havs the right 10 make the necessary repaits which shall be paid for by Owner.

25  Usw, at s axpense, shal install and tmaintain upon B traine, iocomotives,
cabooses and cars such squipment, fiios or devices as may now or in the futire be
necessary of appropriata, in the reasonable juxigenent of Owner, 1or eperation of traine upon the
Joint Traciage.

26 Ethe use of the Joinl Trackage shal at any ime be interrupted or traffic thereon -
or thereover be delayed for any aauss, nelther party shall have or maks any claim against the
other for loss, dameage or expense of any kind, caused by or resulting from such interuption or
delay. ,

27 Ench party shal be reaponsible for furnishing, at s own expense, all iabor, fusl
and train supplies necessary for the operation of iis own traine over the Joirt Trckage. in e
ovent a party hersio doss fumish such ixbor, fusl or supplies 10 ancther party hereto, the pasty
feceiving same shall promptly, Upon receipt of biling therelor, reimbirse the party fumishing
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same for its costs thareef.

28 The operstion by User on or along the Joint Trackage shall at all times be in
accordance with the rules, instructions and restrictions of Owner but such fulss, instruclions
and restrictions shall be reasonable, just and fair between all parties using the Joint Tracksge
and shall not unjustly discriminale against any of them.

29 MMhmmmmuﬁmdwnﬂnnpu
dln.mwrumldum‘nmﬂmmmﬂqﬂ:muﬂh“mﬁmum
Trackage. Except as may be specifically provided for in this Agreement, nothing herein
contained is intended 10 change praciices with respect 1o interchange of traffic between the
partiss or with other carriers on or along the Joint Trackage.

210 mmuwum.mmm cars on and
mumm-ﬂumﬂmmnmmm reguiations and
orders promuigated by a municipality, board, comenission or govemmental agency having
jurisdiction, and if any taliure on the past of any party 10 80 comply shall result in a fine, penalty,
m«mmw«wmawmm.mwmyu
gve prompl notics 10 te faling party and the faling party shall promptly reimburse and
indemnily the other party hmm.m.udumwdwmw
fees incurred In connection therewith, and shall upon request of the other party defend such
sction free of cost, charge and expense 1 the other party.

211 In the event any acokient, dersliment, or wreck (hereinafier calied “deraliment)
invoiving Units on or in a train operated by User or for User by Owner cartying hazardous
materials, subsiances, or wastss, 88 dalined pursuart 10 federal or state law (hersinafier called
“Hazardous Materials”) shall occur on any ssgment of the Joint Trackage, any report required
by faderal, state or local aushorities shatl be the responsbiilty of User. User shall also advise
the ownevshipper of the Hazardous Materials invoived in the devaliment, and Owner,
immediately. In such eveni, User shal noflly Owner by caling Owner's Asssts Protection
24-Hour Command Centar at phone number 1-800-832-5452,
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Owner shall assume responsbility for cleaning W sy raisase of auch Hezardous
Materiaic from User's cars in accordance with all federal, siate, or local regulatory
requirementa. User may have rapresshiatives at the scens of the deraiment 1o cbesive and
provide information and recommendations conceming the chamcleristios o©f Hazardous
Materiaic relsase and the cleanup efiorl. Such costs shall be borne in accordance with Section
4 of thess Ganeral Conditions.

lmmmnnmpwm User shall perform the
transfer; provided, howsver, ulumm-hmmm-u
blociing the Joint Trackage, Owner, at ks oplion, may transfer the Hazardous Materisls.
Transfers of Hazardous Materials by User shall only be conductad after being authorized by
Owner, |

212  The total cost of cisaring & deraliment, cleaning Up sny Hazardous Materials
released during such decaiiment, andior repairing the Joint Trackage or any Gther property
wmmumwnmcmmmhmm
Saction 4 of thees General Concillions. '

213 in the event of release of Hazardous Materials caused by taully equipment or
third parties, claanup will be conchuctad and 1olal costs fesulting thersirom shall be bame by the
partiss as stated in Sections 2.11 and 2.12 of these General Condilions.

214 Al employsss of LUsar engaged in or connectad with the operations of Usar on
or along the Joint Teackage shall be required 1o pass periodic sxaminations on the nules of
Owner, provided, with respect o such examinations, that upon request of User, Owner shall
qualily one or more of User's supsrvieory cfiicess on sald rulss and such supervisory officer or
officecs o0 quailtied shall examine all employesss of User enpaged in or connected with Usar's
. operations on or along. the Joint Teacicage. Pendling qualification of train and engine crews of
Usar, Owner shall furnish piict or plots. s sxpense of User, as deemad necesaary by Ownar o
. masist in opsrating trains of Usat over the Joint Trackage. )

215 ¥ any empioyes of User shall negisct, refuse or fall to abids by Owner's nules,
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instructions and restrictions goveming the opamtion on or along the Joint Trackage, such
employse ehall, upen written request of Owner, be prohiblted by User trom working on the Joint
Trackage. If sither pasty shall desmn It necessary (o hold a formal investigation to establich such
negiect, refusal or fallure on the gan of any empioyse of User, then upon such nolice presentsd
in wniting, Owner and User shall promptly hold & joint Investigation In which al parties
concemed shall participate and bear the expense for s officers, counsel, witnesses and
employsss. Notice of such investigations 1o User's empioysss shal be given by User's
Mwﬁmmummmmmmmm
of schedule agresments between User and ks employess. U, in the judgment of Owner, the
result of such investigation warrants. such empioyes shall, upon writien request by Owner, be
withdrawn by User from service on the Joint Trackage, and Ussr shall relsass and indemnlly
Owner from and against any and all claims and expenses becauss of such Withdrawal.
216 ¥ any cars, cabooses or locomolives of User are bad orderad srecate on the
Joinl Trackage and & is necessary that they be sst owt, such cars, cabocses or locomotives
shall, efter being promptly repaired, be promplly picked up by Usar, Unisss otherwiss agresd,
Owner may upon request of User and af Ussr's expense furnish required lsbor and material and
pertorm Eght repairs 1o make such bad ordered equipment asfe for movement. The empioyses
and equipment of Owner whils in any manner so engaged or whils enroule 1o o returhing from
such an assignment shall be considersd sole User empioyess and exciusive Ussr squipment.
in the case of such repairs by Owner to freight cass in User's account, biling therefor, shall be -
in accordance with the Feld and Office Marumis of the interchange Rules, adoptad by the
Association of Amarican Ralroads, hersinafter called mm.huonuei-
of pertormance of the repaks and Owner shall prepare and submit biling directly 1 and collect
thmhwmmmnwm-um
Rules and Owner shall prepare and submit biling directly & and en;amwumm
fine responsillty Rems as determined under said interchange Rutes. Owner shall aiso submit
biling 1o and collect from User any charges for repair 10 freight Cars that are car owner
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responsibility lems as detsrminad under said Interchange Rules, shouki said car owner refuse
or otherwise fall to make payment therefor. Repairs to cabooses shall be billed at the rates set
forth in the Interchange Rules. MmehWnWﬁhm
3.

217 1 aquipment of Usar shall becoms derailed Or ctherwise disabled Upon the Joint
Trackage, such thal wrecking sarvice is required 10 cloar the Joint Trackage, Owner shal,
uniess otherwise agresd, arange for such ssivios. “Wrecking Service” shall mean a service
recuiring the use of motorized on or off track equipment. Such wrecksr service shall be at User
expense uniess ctherwies provided for in allocation of Esbilty in Section 4 of thase General
Conditions.

2.18  User shal pay to Owner sxpensas Incurred by Owner in the issuance of tme
tables made necesasry scisly by changes in the running time of the Sains of User over the Joint
Trackage. IMhMMdeMNMMuMQMd
User, 1equirne the issuance of time tabies, then Uiser shall psy 1o Owner that proportion of the
expanses incurred that one bears 1o the total number of parties changing the running tims of
their traing. If changes in running time of trains of Owner or third parties, bust not those of User
require the lasuance of tims tables, then User shal not be required 1o pay any portion of the
expenses incurrad in connection therewith.

219  Owner shall provide vokame information for the Joint Tracimge ©© User on a
monthly basis sifficient in detall to computs the Unit Count Proportion.

Section 3. BLLING, DEEAULT

31 Biling shal be accomplished on the basis of data contained in & billing form
mutually agreed 1o betwesn the pariiss. Such billing forme shal contsin sufficient detal 1
permk computation of payments 10 be made hersundsr. Unisss atherwiss specifically provided
herein, biing shall be prepared esch month in accordance WRh the schedules of labor
additives, malerial prices and equipment rental rates as agreed upon by the Ghisf Accounting
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Officers of the parties hareto from time 1o time. Lasr shail pay to Owner at the Office of the
Treasurer of Owner or at such other location as Owner may from time 1o time designate, al the
compensation and charges of every name and nature which in and by the Agreement User is
required 1o pay in lawful money of the United States within thirty (30) days after the rendilion of
bills therefor. Bills shall contain & statemeni of the amount dus on account of the Expenses
incurred and services rendered curing the biling period.

a2 Enors or disputed Sems In any bill shall not be deemad a valiid excuse for
delaying payment, but shalt be paid subject 10 subsequent adjustment; provided, 5 exception
1o any bill shall be honored, recognized or considerad ¥ flled afier the expirstion of three years
from the iast day of the calendar month duting which the bl is rendered and no bill shall be
rendersd iater than thres yeass (T) after the last day of the calendar month in which the sxpense .
coversd thersby I incurred, o (8) # In connection with a project for which & Roadway
Gomplation Report is required, three years afiar the inst day of the calendar month in which the
Raadway Compistion Reporl is made coveting such project, or (i) in the case of claims
dispuled as to amount or Rability, after the amount is settied and/or the liabiity is establishad.
Tia provision shall not Gk the retroactive adustment of biling Mads pursuAnt 10 &XCSPUON
taken 1o original accounting by or under authorly of the Interstate Commerce Commission of
retroactive adjustment of wage rates and settiement of wage cleims.

33 So much of the books, socounts Snd fecords of each party hereto a8 are
raiated 1o the subject matier of this Agresment shall at all reasonebls tmes be open 1
inspection by the authorized representatives and agents of the partiss hersto.

34 Should any payment become payebile by Owner 1o User under this Agresment,
the provisions of Sections 3.1 through 3.4 of thass General Conditions shall apply with Liser as
the biling party snd Owner as the paying pafty.

35 Shouk User fal o Make any payment when dus which User is cbligated 10
mais by Agresment, or fall in any other respect o periorm pursuant 10 this Agresmernt, and
such defaull shall continue 10r & period of shdy (60) days after notice In writing of such default is



given by Owner 1o Uss!, Owner may, at lis slection, exciude User from the use of the Joint
Trackage. Thersupon User shall surrender to Owner all sald Joint Trackage and shall have no
ciaim or demand upon &, by sult at iaw or ctherwise, on account of said axclusion, provided that
faliure to maks any payment which is the subject of arbliration or iigalion between the parties
shall not be deemed, pending the decision in such arbitration or Rtigation, cause of fortelture

Owner may waive such default, but no action of Owner in waiving any default shall affect
any subssquent default of User or impair any rights of Owner resulting therefrom.

38 EXher party hetelo may assign any receivabiss due them under this
Agresment, provided, however, such assighments shall no! relieve the assignor of any rights ot
obligations under this Agresment. _

Section 4. LIABILITY

49 For the purpose of this Seclion 4, the following definitions shall apply:

m«w@nﬁnmm{m-ﬂmdmm
incident to loss or destruction of or damage to property and injury (o or death of persons arising
from the performance or existence of this Agrosment.

*Joint Eraploysss® hall mean one or more cificers, agents, employsss, of CONtrACors
whie engaged in maintining, repalring, construcling, renswing, removing, inspecting or
operating the Join! Propasty or in making Changes in and/or Additions therelo for the beneft of
all of the parties heteto, or whils preparing 1o engage in, enouts to or from, or ctherwiss on duty
incident to perfurming such service. Such officers, agents, emMPIOYSss or contraciors shall not
be deamed "Joinl Empiloyses*® while snrouts from the performance of such work as hersinbelors
deacribedio perform service for the benelt of less than al of the parties hersio.

_'mrwaummuutwmdmmm.m
cars and squipment whils sngaged in maintaining, repaking, constructing, renawing, removing,
inspecting or operating the Joint Trackage o7 In making Changes in and‘or AddRions thersto for
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the banefit of al of the parties hereto, or whils being prapared 10 engage in, enroutes to or from,
or ctherwise incident to pertonming such satvice. Such trains, ibcomotives, cabooses, cars and
equipment shall not be desmed “Joint Property” while snfows from the performance of such
work as hersinbefore described to perform service for the benefit of less than all of the parties
hersto.

*Sols Employses” and “Sole Property” shal mean one or more officers. agents,
empioyees, coniractors, trains, locomotivas, GAbOOSSS, GArs or equipment, whils engaged i,
entouts © or from, or cthenwise on duty incident fo parforming service for the bensfit of one or
more, but fewer than all, of the parties hereio, and shall for the purpose of this Section 4 be
conskierad the .Sole Employses and/or the Sole Property of such party or parties. Pilots
turnished by Owner 1o assist in operating irains, locomotives, caboosss, aars or equipment of
wmuwhsu.o Employeas of User. All officers, agents, empioyses,
contraciors, tzains, locomolives, cabooses, cars or aquipment, whils engaged in, enroute 1 of
from, or ctharwise incident to operating wrecker or work tins clearing wrecks or deraliments
ot sngaged in the repair or renewal of the Joint Propeity subssquent to any such wreck of
deraliment, shall for the purposs of this Section 4 be deemed the Sale Employess sncor Sole
Properly of the party bearing the cost of the cther Loss or Damage of the wieck or daraliment,
or If more than one party is baaring the cost of the ather Loss or Damage, the cost shail be
borme on the same percentage as the Uni Count Proportion for the prior tweive (12) calendas
morsh period by such parties. Such cfficers, agents, employess, contraciors, trains,
locomotives, cabooses, cars o equipment whils enrouts from performing such clearing of
wrecks or decailments or repakring or renewing the Joint Property to pertorm ancther type of
service, shall not be desmed 1 be performing service Icident 1o the instant wieok oOf
deraiiment, _

42  As batween the partiss hereio only, sach party shall bear all cost of Loss or
Damage to iis Scle Empioyses, pairons and athers on &s trains, engines, cars or equipment, or
on or about the Joint Property in transaction of business for or with such party, ks Gole




Property, of property in s care, custody or control, axcept when the Loss or Damage is caused
by the acis or omissions, negligent of otherwise, of the Sole Employses andor Sole Property of
ond of more of the other parties hereto, with or withoust the concurting acts or omissions Of Joirst
Employess and/or Joini Property, in which event the party whoss Sole Employsss and/or Sole
Property caused the same shall besr all of the cost, or on the same percentage as the Unit
Court Propostion for the prior twelve (12) caiendar month period ¥ more than one party's Sole
Employess and/or Sole Property shall have caused the sams.

Loss or Damage 1o thind pasties, Joint Employess or Joint Property causad by the acts
or omnissions, negligent or otherwiss of Scle Employses and or Sole Property of one or more of
the parties hareto, with or wilhout the concurTing acts or omissions of Joint Employses andior
Joint Property, shall be bome by the party whoss Sale Employses andor Sole Property caused
the same, or ONn the same percentage s the Unit Count Proportion for the prior tweive (12)
calendar month period I more than ons patty’s Sale Employees andior Sole Property shall have
caused the same. Loss or Darmage 1o third parties, Joint Employses or Joint Property Invoiving
only Joint Employses, Joint Property, or cccurting in auch & way thal & cannot be detarmined.
how such Loss or Darmnage came sbout shall be apporiioned among all of the partiss on the
sams percentage as the Unit Court Proportion for the prior twelve (12) calendar month pertod,
or I the month of occurrence cannct be determined, then for the twelve (12) calendar month
_mmnmnmnm«mmnm

Loss or damege caused solaly by third parties, or with the concurTing acts or omissions
of Joint Empioyess andior Joinl Property, 1 the extent that the cost thereof i not bome by or
mmnmm.uummmmmoumm
as the Unil Count Proportion for the prior tweive (12) calendar morth period. Loss or damage
caused by third parties as concuring acts or omissions of Sole Employses and/or Sols
Property, shall be boms by the party whoss Sole Employss andior Sole Property caused same,
ot on the same percentage as the Unit Count Proportion for the prior twelve (12) calendar
month period ¥ more than one paly's Sole Employse and/or Sole Property shall have caused

11



Same, lees any costs bome by or recovered from the third party.

43 R s understood and agreed that a number of vehicular crossings of the Joint
Trackage presenily exist, or may be constructed. User agress 0 accept all crossings in
whatsver condilion they may be during the term of the Agreement and will not assert any claim,
demand or cause ¢f aclion againet Owner and will hoid Owner harmiess from any ciaim,
demand or cause of action atising oul of any crossing acckisnt on the Joint Trackage in which
the engines, cars of train of a User only is iwolved.

. 44 For the purpose of this Section 4, equipment of foreign fines being detoured
over the Joint Trackage, and all persons other than Joint Empioyses engaged in moving auch
MMumummmummmmm
datour agresiment or cther auspices such movemant is baing made.,

Locomotives, cars, aquipment, and other property being handied or used by any party
hereto shall, uniass Joirt Property, be cansidersd the Sols Propecty of that party for purposes
of this Section 4. |

Each party hersto agrees that the acts and decisions of the party hersto performing any
management, mainianance, repalr, renewal, removal, improvemsnt, operation or lili.
function of or for the Joint Property shall be desmed acts and decisions of a Joint Employes.

45 Each pasty hereto shal pay all Loss or Damage for which such  pany shall be
fable under the provisions of this Section 4, and shall indemnlly and save harmiess the other
parties against such Loss or Damage, inciuding any such damages swarded in any court action.
Each party herelo shall have the rigit 1o settis, or cause 10 be setiied for &, al claims for Loss
or Damage for which such pasty shall be liabls under the provisions of this Section 4, and ©
defend or cause 1o be defended afl sulls for the recovery of any such Loss or Damage.

in the event two o move parties hereto may be-liabis for any Loss or Damage under the
provisions ¢f this Section 4, and the same shall be settied by 8 voluntary payment of money or
other vakmbile consideration by one of the partiss jointly lable therefor, release from Eabilly
shail be taken %o and in the name of all the parties so liabis; however, no such settiement in

12



excess of the sum of Fity Thousand Dollars (§50,000) shal be made by ot for any party 8o
Jointly liable without the wiittan aithority of the other parties 30 jointly kable, but any setlisment
made by any pany in consideration of Fifty Thousand Doliars {350,000) o7.a lesser sum shal be
binding upon the other parlies.

In case a suit shak be commenced against any party hersio for or on account of Loss or
Damage for which ancther party herslo is solely or jointly lisble under the provisions of this
Saction 4, the party 30 ausd shal give to such other party natics in writing of the -pendency of
such sult, and thersupon such other party shall sssume or join In the defenss of such sult.

No party hersto shall be conciusively bound by any judgment againat any other pasty,
unisss such party shal have had reasonabis notioe requiring R 1o defend and reasonable
opportunity 10 make such dafenss. When such notice and opportunity shall have been given;
the party so nollfisd ehal bs conclusively bound by the judgment as 1o all matiers which could
have been itigated in such sult.

Bection 5. ARRJTRATION

&1 ¥ =t any fime & question or controversy shall arise betwesrn the pastias herelo
in connection with the Agresment upon which the parties cannot agree, stuch question or
controversy shall be submitiad 10 and settied by a single compstent and disinterasied arblirator
£ the partiss %o the dispite are able t© agree upon such singls atbitrtor within twenty (20) days
afler witien notice by one party ef B desire for ambiration 1o the other patty of parties.
Otherwise, the pany demanding such arbltration (the demanding paity) shall notify the other
party or pasties (the noliced paries) in wrting of such demand, atating the question or
qQuestions 1 be submitted for decision and nominating one abitraor. Within twenty (20) days
after receipt of aakd notice, the nioticed parties shall sach eppoint en arbirator and notly the
demanding party in wriling of such appointment. mwwmtsmm
(20) days after recelpt of such notics © nams s arbltraior, the arbitrator for the demanding
party and the arbltrators for the other noticed parties, ¥ any, shak select one for the noticed
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pasty so falling. and ¥ they cannot agres, said arbitrator may be appointed by the Chisf Judge
(or acting Chis! Judige) of the United States District Court (or the District in which the
headiquarters affice of the demanding party Is located upon appication by any party after ten
(10) days writien notice 1 afl other parties. The arbiirators 8o chosen, ¥ an even number, shall
select one additiona) armirator 1o complete the board. If they tall 10 agres upon an additional
arbiirator, the same shall, upon epplicstion of any party, be appointed by said hxige in the
manner heretofors stated. :

Upon sslection of the asblirator(s), sald arbkrator(s) shall wih reasonsble diligence
determine the questions as dlsciosed in saki notico of demand for arbtration, shall give ail
parties reasonable notioe of the time and place (of which the arbliraior(s) shall be the judge) of
hearing evidence and argusnent, may take such evidenoe as they deam reasonabie or as elther -
party may submit with wiinesses required 1o be swom, and may hear arguments of counsel or
others. If any arbitvator declines or falls 10 act, the party (or pariies In the case of a single
arbitrator) by whom he was chossn or sakd judge shafl appoint ancther 1 act in his piace.

After considering sll evidence, testimony and arguments, said single arblirator or the
mammammmmmmu sward in witing which
shal be final, binding and conokusive on all partiss ® the arbilzation when deliversd 1o thee,
Unil the arbiirator(s) shall issus the ficst declsion or award upon any question submitiad fof
atbiiration, performance under the Agreement shall continue in the manner and form existing
prior to the rise of such question. Alter delivery of said fisi decision or award, sach party shell
forthwith comply with sakd first decision or sward immaediately after receiving L.

Each pafty 1o the asbiration shall pay the compenaation, costs and expanses of the
arbiirator sppoinied in its behalf and all fess and expensss of ks own wineasss, m-nu
counsel. mwmwmdummmwum
mmwmummumnm;mby-nmbum

. B2 The books and papers of all parties. &s far as they relale ©© any matier
submitted for arbiiration, shall be open 1o the examination of the arbhrator(s).
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Section 6. GQVERANMENTAL APPROVAL ABANDONMENT

6.1 User shall, st ks own cost and sxpense, inkiate by eppropriate application or
pathion and thersafter diigently prosscits procesdings for the procurement of all necessary
consant, approval or authority fram any governmental agency for the sanction of the Agreement
wmmuummwwm. Owner, at ks axpenss, shall assist and
suppon said application or petition and wil furish such Information and axacits, deliver and e
such inetrument o Instruments in witting &S may be necessary or appropriale 1 oblain such
governmenia! consent, approval or authority. User and Owner agres 1 cooperats fully 1
procure all such necessary consent, approval or authority.

62  Underthe terms hereinafiar staled, and to the extent that Owner may lawiully
ﬁu.Mmion;uhdnmmumymmhhdh
mqumdUl-.;nhabﬁlﬁnllcqmdum
Teackage by giving six (5) monthe’ prior writien notios 1 User of is intention so o do.

i, ot the time of such siaction, User is the only party (other than Owner) having the right
10 Use the Joint Trackage, Owner shall, concisTent with s Notice of Abandonment, and to the
axtent is legally abis 1o do 80, give 10 User the oplion 1o purchass said mmuﬁ
Mﬂ”“bethWﬂiMﬂh*ﬂbdﬂ
notice. “Net Liquiiation Valus® shall mean fair market vaius of land and salvage value of track
components lees estimated cost of temoval. Liser shall have three (3) months frorm; the date of
receipt of Owner's notics 10 exsrcise s option and shall evidencs the exarciss of s option by
giving Owner writisn notice therscf. Thersafier Ussr shall immedialely make appropriate
appiication 1o sacure all necessary govemmental authorlty for such Sansaction. Within thity
{30) days following the effactive date of all sequisite govemmental approvel of the transaction,
User shall pay 1o Owner the m;ludmmindhm&dﬁleub
abandonsd at the aforesaid Nel Liguidation Vajue. Upon the recsipt of payment of such sum,
the Agrasment shall lerminste as 10 the part of the Joint Trackage so purchassd by User.
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Contemporansously with such payment, by instrument or instruments, Ownar shall convey and
assign by good and sufficient quit claim deed or desds, bilis of sale or othar instruments, all of
Owner's righl, tite, interest and equity, in and 1o the Joint Trackage so purchased. Owner
agrees that &t shall promptly take all necessary action % cbtain trom the ftrusiess of ks
wam«mm-umwmmbum
instruments.

63 1 User fails ©o exarciss the oplion herein granted within the time and in the
manner above specified, Owner may forthwith procesd fres of all obligation 1 Usar to maks
appropriate application to secure al necessary govemnmental authorlty for such abandonment.
User agrees that at such time &t will concumently make eppilcation for all necessary
govemnmental authorky for abandonsnent of &ts right 1o cpenats over the Joint Trackage. The
Agresment shall terminate asto the section of Joint Trackage 80 sbandoned upon the effective
das of such approval by govemmental authority.

64 Upon termination of the Agresment, or any partial terminalion, as the
sppiicable case may be, however the same may ocaurr, User shall be released from any and all
manner am'muumbmmmm
surmendered and renounced any and all right posssssed by User to opataie over that part of the
Joint Trackage 1 which such termination appliss, and as © such past, User shall forever
release and discharge Owner of and from any and all manner of cbligations, claime, demands.,
mdmamm&rwmu which might subsequently accrus 1 User
growing ot of or in any manner connecied wih, directly or IndBreclly, the consactual
cbligations of Ownar under the Agresment, in al events provided, however, the eforesaid
relinquishment, abandonment, surrender, fenunciation, reisase end discharge by User shall not
in any case afiect any of the rights and obligations of slther Owner of Ussr which may have -
accrusd, o fiabiiies acorued or ctharwies, which may have arisen prior 1 such terminaion or
partial termination. Upon any termination, Owner will remove fram Owner's right of way any
connecting ttack, and any exclusive facility of User, ail User's expense with sahvage ©© be
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daliversd 10 and retained by User. Upon any partial termination of the Agresment, however the
sams may occwr, the terms and conditions herso! shall continus and remain in full force and
offect for the balanoe of the Joint Trackage. .

€5  Upon tamination of the Agresment , or any partial termination, ss the
mmmn.wmm.whmmmmnunm
sermination of the Agresmant, at User's sole cost and axpensae, fie any necessary applications
or patitions 1o dismiss, &5 appropriate, Ior tefmination of &Ny CoNsents, approvals of authorities
raceived from any govermemental agency pafizining 1o this Agreement.

s-ouhnz OTHER CONSIDERATIONS

71 Nothing in the Agresment contained shall imil the right of Owner 1 admi other
sompanies 1o the use of the Joint Trackage or any past thareof on such tsrms and conditions as
are satistactory 1o Owner.

72 The Agresment shall be binding upon and inwe t0 the bensfk of the parties
MMMM isssses and assigne, but no sale, assignment, mongage or
lense by User of any interest or right given it under the Agreemant ssparate and apart from the
sals, assignment, mortgage or leass of all or substantially al of is ralrosd shell be vasd or
binding without the prior wriian consant of Owner.

73 The Agresmant and esch and every provision hereo! is for tha saximive
banetit of the parties hersto and not for the bensfll of any third party. Nothing hersin contsined
shall be taken as creating or incremsing any right in any thind person © ecover by way of
damages or ctherwise against any of the parties hereto.

74 Al notices, demands, requests or submissions which am required or permitiad
1 be given pursuant 1o the Agresment shall be given by elher party 1o the othet in writing by
satving the same upon the President, Chisf Operating Officer or Secretary of sach compary.

75 ¥ any covenant or provision of the AGrestnent not material %o the Tight of User
© use the Joint Trackage shall be aditiged void, such adjudication shall not affect the valklly,
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cbilgation or parformance of any other covenand or provision which is in Resl! valid. No
controversy concerning sny covenant or provision shall delay the periormance of sny other
covenant or provision. Should any covenant or provision of the Agrsament be. adjudged void,
the parties will make such other arrangements as, under the advios af counsel, Wik effect tho
purpases and intent of the Agreement. '

76 In the event there shall be any conflict bstween the provisions of this Exhibit
B° and the Agresment, the provisions of the Agreement shall preval

77 Al section headings are inesrted for conveniénce anly and shall not affect any
construction or interpretation of the Agresment.

END OF EXHIBIT "B~
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EXHIBIT C

Refer to original Seattle T-5 Access Agreement



P

YTET3.00C

THIS AGREEMENT is entered into as of3_lll_’ day of May,
1994, by and between BURLINGTON NORTHERN RAILROAD COMPANY
("BN"), THE PORT OF SEATTLE ("Port"), and AMERICAN PRESIDENT
LINES ("APL") and EAGLE MARINE SERVICES, LTD., ("Eagle®) a
vholly owned subsidiary of APL, ceollectively referred to as
"Lessee".

WHEREAS, BN and Port have previously entered into a
Memorandum of Agreement dated May Dlag 1994, establishing
the rail operating conditions, requirements,
responsibilities and frame work in conjunction with the
development and operation of Terminal 5 in West Seattle,
Washington; and

WHEREAS, APL has assigned its interest under the lease
to Eagle pursuant to a Sixth Amendment to the Lease dated

;I:"_L, 1994; and

WHEREAS, Port and APL have previously entered into a
Lease Agreement for Terminal 5 in West Seattle, Washington;
and

WHEREAS, Port, Lessee and BN desire to recognize and
affirm the rights, duties and/or obligations of each as set
forth in the Memorandum of Agreement dated May B] , 1954.

NOW, THEREFORE, in consideration of their mutual
pronises and intending to be legally bound theredby, Port,
APL and BN agree as follows:

1. All parties acknowledge the rights, duties and/or
obligations of each other assuned in the following sections
of the Agreement: Sections A(2), C, D, E(1), F, G, K, I(2),
J' x' L' N ﬂ.lld o. ’

2. Lesgee recognizes and affirmg that it ghall be
bound by the sections of the Memocrandum of Agreement as set
forth in Item 1 above, and that BN, Port and Lessee have
standing to enforce the rights, duties, and/or obligations
as set forth within the sections of the Memorandum of
Agreement as set forth in Item 1 above, and, further, they
have standing to pursue dispute resolution under the terms
of the Memorandum of Agreenment.

3. It is understood by and between the parties that
the Memcorandum of Agresement between BN and Port, the Access




Agreement between BN and UP and the Amendment No. 6 to the
Lease Agreement between Port and Eagle Marine Services,
Ltd., a wholly owned subsidiary of APL, respectively shall
not be effective until all referenced documents have been
appropriately executed.

AGREED to and between the undersigned part:l.es on

this 3jer day of mnd 1994.
PORT OF SEATTLE AMERICAN PRESIDENT LINES q}i%/ ?é




BURLINGTON- NORTHERN RAILROAD

Aisiatant Vioe Proside 77 Mo Smeet

nt Vice President - in

Corporate Development Ft. Worth, TX 76102-5384
(817) 333-1546

March 11, 1984

Mr. Pete Banml:gefner

Director tions
Ameﬁagmdmtl.ines
1111 Broadwa,

Oakland, California 94607
Dear Pete,

This letter will serve to confirm the agreement in principle previously reached
between American President Lines and Burlington Northern Railroad

ing the joint sharing of switch engine service expenses at the new
wgmﬁmmmwmmhuﬁmmdumm&dﬁﬁa
opening. .

As we have previously agreed, Burlington Northern will share with American
Pruidenthnseqnnﬁysuehlwitchurvicemforn iod of time up to but
mtexeeedinglsodmaﬁeropeni:*gofthefadlityb itate the
development and implementation of a| iate and equitable Rail Services
Standards and measurements. The actual length of time such share costing,
up to 180 da wﬂ;:emegeetwmbedeurm{ihedhbyﬁemmm
Standards in its an-guing responsi es of establishing
monitoring Rail Services Standards.

This Letter of U ing shall not be considered binding by Burlington
Northern Bﬁlmmdmnf Amentbetwbein Burlington
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