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AUSTRALIA/UNITED STATES DISCUSSION AGREEMENT

1-1. NAME OF THE AGREEMENT

The full name of this Agreement is the Australia/_and New Zealand-United States Discussion
Agreement.

2. PURPOSE OF THE AGREEMENT

The purpose of this Agreement is to promote service, stability and efficiency in the outwards
liner cargo shipping tradetrades from Australia and New Zealand to the United States {“the
tradejas defined in Article 4 by:

(a}——authorizing _(a) authorising the parties to discuss and exchange information with
regard to matters of mutual interest and concern in the tradetrades, with a view,
inter alia, to reaching a non-binding consensus upon rates, rules, terms and
conditions of common carrier service in the tradetrades;

under paragraph (a) and

te}——authorizing _(c) authorising the parties to agree upon a common position with
respect to the matters referred to in paragraph (a) to present to various statutory
corporations, boards and shipper bodies in connection with the negotiation of
minimum levels of service as set out in Appendix B-hereto, the negotiation and

award of carrier designations to carry cargoes in the tradetrades, and related
matters.

3. PARTIES TO THE AGREEMENT

The names and addresses of the parties to this Agreement are set out in Appendix A.

4-4. GEOGRAPHICAL SCOPE OF THE AGREEMENT

This Agreement covers the trades —

(a) This-Agreement-covers-the-trade-from ports and points in Australia, on the one
hand, to ports and points in the United States (including Alaska, Hawaii, Puerto Rico
and the U.S. Virgin Islands), on the other hand-; the “Australian trade”™

o 1 by




(b)

(©)
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FEDERAL MARITINE COMM
from ports and points in New Zealand, on the one hand, to ports and points in the
United States (including Alaska, Hawaii, Puerto Rico and the U.S. Virgin Islands), on
the other hand; the “New Zealand trade”, and

The Australian trade and the New Zealand trade are hereinafter referred to collectively
as “the trades”.

OVERVIEW OF AGREEMENT AUTHORITY

5.1

To the extent permitted by the applicable laws, the parties or any two or more of them are
authorised, but not required, to meet, to exchange information and data, to consider and
discuss and to reach non-binding consensus upon the following matters:

(a)

(b)

(©)

(d)

(e)

the rates, charges (including any demurrage, detention and other charges relating to
the receiving, handling, storage and delivery of cargo), classifications, terms and
conditions applicable to the transportation of cargo in the trades, service contract
rates, charges, terms and conditions, and any rules and regulations applicable to
those rates, charges, classifications, terms and conditions;

cargo movements, seasonability and other fluctuations of traffic flows and related
data bearing on the level and frequency of liner services, including, without
limitation, services offered by non-parties, required by shippers in Australia, New
Zealand and/or the United States;

the formulation of any lawful agreement permitting the rationalization of service,
equipment or capacity in all or any part of the trades, by joint service, space
charter, or otherwise; provided that no such agreement may become effective until
it is first reduced to writing and all governmental conditions required to be
fulfilled prior to its effectiveness shall have been fulfilled;

practices in connection with the receipt, carriage, handling and delivery of cargo,
including cargo classifications and cargo space accommodations, the operation by
the parties and non-parties of vessels, containers, equipment and facilities in the
trades, and the centralisation of cargo at outports and transhipment of same by
feeder vessel, rail or motor carrier. In respect to the Australian trade, the parties will
abide by the provisions of the Australian Trade Practices Act 1974 (Cth) in reaching
any such consensus;

Liability, bill of lading conditions, positioning of equipment, interchange with
connecting carriers, terminal and shoreside loading operations, wharfage, free time
and demurrage, receipt, handling, storage and delivery of cargo (to the extent
permitted under Part X of the Australia Trade Practices Act), consolidation,
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trade”, and

The Australian_trade and the New Zealand trade are hereinafter referred to
collectively as “the trades™.

5-5. OVERVIEW OF AGREEMENT AUTHORITY

5l

TheTo the extent permitted by the applicable laws, the parties are-autherizedor any two
i e authorised

r_more of them are authorised , but not required, to meet, to exchange information and

data, to consider and discuss and to reach non-binding consensus upon the following
matters:

(a) Thethe rates charges (including any demurrage, detention and other charges
relating to the receiving, handling, storage and delivery of cargo), classifications,
terms and conditions applicable to the transportation of cargo in the tradetrades,
service contract rates, charges, terms and conditions, practices related to any
asnect of ocean transportation and common carrier service provided by any party

claSSIﬁcatlons, terms and conditions;

(b) Cargocargo movements, seasonability and other fluctuations of traffic flows and
related data bearing on the level and frequency of liner services, including,
without limitation, serviceservices offered by non-parties, required by shippers
beth in Australia, New Zealand and/or the United States;

(©

of service, equipment or capacity in :
_paee ehaner or otlrermbe Drowded 1hat no_such agreement mav beco

(d)___ practices in connection with the receipt, carriage, handling: and delivery of cargo,

including cargo classifications and cargo space accommodations, the operation by
the parties and non-parties of vessels, containers, equipment and facilities in the
tradetrades, and the centralisation of cargo at Australian—outports and
%Feﬁseh&pmeﬂ{tranbhip_m_ent of same by feeder vessel rail or motor carrier . §A

éu_s_t_re_]j@g;__'l"rade Practlees Act ]9?4 (Cth) in reaching any such consensus;

(d}—Politieale)  Liability, bill of lading conditions, positioning of equipment,
mteluhan - wnh h connecting carriers. terminal and shoreside loading operations,
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3.3

5.4

5:5
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(h)
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container yards, depots and freight stations, and the transportation, use and storage
of containers, chassis and all other intermodal equipment;

Applicable to the New Zealand trade only: Agreements with individual
forwarders or brokers, or among the parties to this Agreement, on amounts of
brokerage and freight forwarder compensation and conditions for the payment
thereof;

political and economic policies affecting the shipment of cargo in the trades; port
development, and commercial and governmental practices affecting the carriage of
cargo in the trades;

cost of service relating to cargoes moving in the trades, transportation rates,
including oncarriage rates, and surcharges, conditions or carriage, rules, regulations
and practices of parties and non-parties concerning such cargoes; and

any other matter which is necessary to give effect to this Agreement, and which is in
conformity with the applicable laws.

The parties are further authorised;

(a)

(b)

to exercise the authority under Article 5.1 in connection with the presentation
(jointly or separately) of a common position to any statutory corporation, board or
shipper group concerning such matters as the negotiation, award, implementation
and designation of carriers to carry cargoes in all or any part the trades; and

to meet with designated shipper bodies and in respect to the Australian trade to
negotiate upon minimum levels of shipping services as set out in Appendix B,
including frequency of sailings, cargo carrying capacity and ports of call.

The parties may adhere and give effect to any consensus reached under the authority of
Article 5.1, but are not required by this Agreement or by anything done pursuant to this
Agreement, to give effect to any such consensus; and no common tariff shall be published
under this Agreement.

Except as otherwise expressly provided in this Agreement, the authority set forth in this
Agreement may be exercised with respect to both of the trades or with respect to only the
Australia trade or the New Zealand trade, as the parties determine to be desirable or
appropriate.

The parties, or any of them, may agree upon any routine administrative matter relating to the
operation or implementation of this Agreement.
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(h)

port development and commercial and governmental practices affectlng the
carriage of cargo in the trade;andirades;

u)st of service re'@,llng to _cargoes moving in the trades, transportation rates,
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any other matter which is necessary to give effect to this Agreement, and which is
in conformity with the applicable laws.

to exercise the authority under Article 5.1 in connection with the presentation
(ointly or separately) of a common position to any Australian—statutory
corporation, board or shipper group concering such matters as the negotiation,

award, implementation and designation of carriers to carry cargoes in all or any
part the tradetrades; and

tb}——to meet with designated shipper bodies and in respect to the Australian
trade to negotiate upon minimum levels of shipping services as set out in
Appendix B, including frequency of sailings, cargo carrying capacity and ports of
call.
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Artlcie 5.1, but are not required by this Agreement. or by anything done pursuant to this
Agreement, to give effect to any such consensus; and no common tariff shall be published
under this Agreement.

5.4 Except as otherwise expressly provided in this Agreement, the authority set forth in this

Agreement may be exercised with respect to both of the trades or with respect to only the
Australia_trade or the New Zealand trade, as the parties determine to be desirable or

5.5 __ The parties, or any of them, may agree upon any routine administrative matter relating to
the operation or implementation of this Agreement.

6-0. OFFICIALS OF AGREEMENT AND DELEGATION OF AUTHORITY

6.1 The parties may select arndan Agreement Chairman who shall be an official of one of the

parties, who (or whose nominated representative) shall have the following functions:
ta)-(a) to preside at meetings of the membership;

(b) to file minutes and other documents as may be required by the rules of the Federal
Maritime Commission;

(c) in respect to the Australian Trade, to apply on behalf of the parties under the
Australian Trade Practices Act 1974 (Cth) for the previsionsprovisional and final
registration of the Agreement and of any amendment or associated agreement:{el}
and  to give notice of any change in negotiable shipping
arrangementarrangements or of any other affecting event, as may be required
under the Australian Trade Practices Act 61974 (Cth).

of each party and file this Agreement aﬂd—aﬁ%&m&ﬂéﬂ%&&@%&%{he@e&m
Metitre-Corprrssion and-the Nabtonal Trossportation-Agencvas required by the

applicable laws, which representative may delegate this authority to counsel.
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perform services in connection with this Agreement and otherwise provide for
administrative and housekeeping matters.

#1. MEMBERSHIP, WITHDRAWAIL, READMISSIONRE-ADMISSION AND EXPULSION

71

7.

73

Any vessel operating common carrier by water that regularly operates liner vessels in
Agreement by signing the Agreement or a counterpef:[_“eeiey thereof, and upon filing, as
required by any applicable law, a modlﬁcatlon hereof adding such carrier as a new party
to this Agreement.

A party may only be expelled from this Agreement for abandonment of service, or for
breach of any obligation of that party under this Agreement, and only in accordance with
the following procedure:

(a) A detailed statement setting forth the reasons for the proposed expulsion shall be

furnished by the complaining party, and a copy of that statement submitted to the
Federal Maritime Commission;

(b) The offending party shall have the right to make a statement and to tender
documents in its defense at a meeting called to consider the issue;

(c) Expulsion of the of’fendlng party requires a two-thirds majority of the other
parties;

(d) If the offending party submits the matter to arbitration under Article 13 within 14
days of that meeting, the dec1smn to expel that party is suspended pending the
decision of the arbitrator.

A party may withdraw from this Agreement at any time upon 48 hours written notice to
the other parties, and upon providing a copy of that notice to the Federal Maritime
Commission. Withdrawal does not affect any existing obligation of that party under
Article 12 or 13.

$-8, VOTING

8.1

This Agreement may be amended or terminated upon the affirmative unanimous vote-ef
three-quarters of the parties at a meeting called for that purpose, provided that any
party not present at that meeting has been given 48 hours notice of the proposed
amendment or termination.
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8.2  Except as provided in Articles 7.2 and 8.1, any consensus under this Agreement shall be
adopted as far as possible by general agreement without any vote being taken, but if no
agreement can be achieved, a consensus may be adopted by a majority vote of the parties.

8.3 Unless a party voting against a consensus under Article 8.2 notifies the other parties,
directly or through the Agreement Chairman, to the contrary, it will be assumed that that
party does not adhere to the consensus.

8.4 A party which adheres to a consensus for the purposes of Articles 8.2 or 8.3 but which
decides, pursuant to Articles 2 and 5.3, no longer to adhere or give effect to that decision

the Agreement Chairman, of its intention until further notice to discontinue that
adherence.

9-9. DURATION AND TERMINATION OF AGREEMENT

This Agreement enters into force on the first day it may be lawfully implemented under each of
the applicable laws, and shall continue in effect indefinitely unless terminated under Clause 8.1.

+0-10. CONFIDENTIALITY

Except as may be required under the applicable laws or as otherwise agreed between the parties,
no party shall disclose to any person, except its own representatives and its own or this
Agreement’s attorneys, the view or position of any party on any matter considered under this
Agreement.

11-11. RESERVATION OF RIGHTS: INDEPENDENT ACTION
Nothing in this Agreement is to be construed:

ta3-_(a) as obligating any party to exchange information, to participate in any activity or meeting,
to be or not be a party to any other agreement, or to adhere to any position,
without its consent;

(b) as requiring adherence by any party for any period of time to any consensus
reached under Articles 5.3 and 8.2; or

(c) as limiting the right of any party to continue or alter any tariff it publishes or to
which it gtherwise adheres, any service it provides, or any commercial practice in
which it may engage.
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+2-12. EXPENSES

Each party will bear the expenses of its own representatives in connection with this Agreement.
All other expenses incurred in the carrying out of this Agreement, including any fees or costs of

and in default of agreement in equal shares

13-13. ARBITRATION

13.1 Subject to Article 13.5, a party to this Agreement may refer any question as to the
meaning or effect of this Agreement to arbitration by a sole arbitrator in accordance with
and subject to this Article and (to the extent that this Article makes no provision) to the
UNCITRAL Arbitration Rules. The arbitrator’’s decision shall be final and is not subject
to appeal.

13.2 In determining any such dispute the arbitrator shall apply the laws of New South Wales.
13.3 The appointing and administering body shall be the Australian—Chamber—of

ShippingCommercial Disputes Centre. The language of the arbitration shall be English
and the place of arbitration shall be Sydney in the State of New South Wales.

43-4-13.4 The following rules apply to the arbitration:

2} (a) Except by agreement of the parties to the arbitration there will be no prehearing discovery.

53 (b) The arbitrator shall decide the matter only on the basis of evidence submitted to him,
which evidence shall be supplied to the other parties to the arbitration, who shall
be given the opportunity to submit evidence in rebuttal, explanation or mitigation,
and to cross-examine any witness.

{e)-_(c) The cost of the arbitration shall be borne equally by the parties to the dispute, and each
party shall be liable to pay its own expenses of the arbitration.

12:5-13.5 Article 13.1 does not apply:

a——H (a) if the parties to the dispute or difference agree in writing that it is to be
resolved by some other means, and

b4 (b) (where the agreed means involve arbitration or other proceedings outside Australia) if the
Australian Minister administering the Trade Practices Act 1974 (Cth) also agrees
in writing.
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+3-6-13.6 This Article excludes any right of appeal that a party would otherwise have under Part
V of the Commercial Arbitration Act 1984 (NSW), to the full extent permitted by that Act.

12-7-13.7 This Article does not affect the jurisdiction of the Federal Maritime Commission under
the U.S. Shipping Act of 1984.

14.  SERVICE CONTRACTS

14.1 The parties may together negonate and enter into joint service contracts,—inecliding

aets (hereinafter jointly referred to as "joint
service contracts' ) with 1nd1v1dual shippers shippers' associations, shippers' boards or
groups authorised by law and/or other groups of shippers (jointly referred to as
"Shipper"). Prior to the execution of any joint service contract by the parties, any party
may elect not to participate, or to limit its participation therein, in which event the service
contract shall so specify. Notwithstanding any other provision of this Agreement, no
party may exercise independent action to deviate, in any respect whatsoever, from the
terms and conditions of any such joint service contract which has been entered into by the
parties. Each joint service contract entered into by the Agreement shall be filed in
accordance with such rules and regulations as the U.S. Federal Maritime Commission

may from time to time prescribe and registered, if necessary, under the Australian Trade
Practices Act 1974 (Cth).

142  Any party, either individually or jointly with any other party or parties, may negotiate,
offer and/or enter into a service contract for the transportation of cargo in the tradetrades
(any such contract entered into by a single party or jointly by multiple parties is
hereinafter referred to as an “individual service contract”). The parties are
autherizedauthorised, but not required, to discuss and agree upon any and all terms of
their respective individual service contracts and to exchange and discuss any and all
information and data concerning their respective individual service contracts. The parties
are autherizedauthorised to discuss, agree upon, adopt, revise and implement voluntary
guidelines relating to the terms and procedures of individual service contracts. Any such
voluntary guidelines adopted by the parties shall explicitly state that the parties have the
right not to follow the guidelines and shall be submitted confidentially to the Federal
Maritime Commission.

15. MISCELLANEOUS

In this Agreement “"applicable law”" means the U.S. Shipping Act 19841984 (as amended),
and the Australian Trade Practices Act 1974 (Cth) (as amended) and. for New Zealand. the
Commerce Act 19 ection 44) and the Shipping Act 1987 (as amended). This Agrcement :

shall be binding upon and enure to the benefit of only the parties hereto.




