224-2007 42-001

AGREEMENT WITH FREIGHT HANDLER [ 7| VED

PARTIES

1.1  The parties to this agreement are Manchester Terminal Corporation, 10000 Manchester Avenue,
Houston, Texas 77012 (hereinafter referred to as "MTC") and Gulf Stream Marine, Inc., whose
address is: 10000 Manchester Street, Houston, TX 77012 (hereinafter referred to as "Freight
Handler").

DEFINITIONS
2.1 "Cargo" means all non-containerized goods in transit through the Terminal Facility.

2.2 "Container" as used herein means a fully enclosed reusable container used for the purpose of
transporting packaged, loose or bulk articles and constructed in a manner that will permit handling
from either side by forklift and/or toplift machinery.

2.3 "Terminal Facility" refers to the docks, wharves, sheds, warehouses, railroad tracks and the
various yards available for storage of Cargo and Containers at MTC's terminal at 10000
Manchester Avenue.

2.4 A "day" means the 24 hour period beginning at 12:01 a.m. and running until midnight.
FREIGHT HANDLING

3.1 MTC and Freight Handler agree that Freight Handler has the right and obligation to load, unload,
handle and render other related services to Cargo and Containers which have been accepted by
MTC for transit through its Terminal Facility, for any party who has agreed to employ the
services of Freight Handler at MTC's Terminal Facility. It is understood and agreed that Freight
Handler's operations under this agreement are those of an independent contractor.

3.2 MTC will provide space for the loading, unloading, handling, marshaling or storage of Cargo and
containers accepted by MTC for transit through its Terminal Facility.

3.3  Freight Handler may use any vacant portion of MTC's Terminal Facility necessary to perform
Freight Handler's work under this agreement subject to MTC's absolute right, at MTC's sole
discretion, to limit or otherwise restrict Freight Handler's use of the Terminal Facility or any
portion thereof. It is understood that Freight Handler's right to use MTC's Terminal Facﬂlty 1s not
exclusive and any other parties may work at the Te rmmal Facility. :

3.4 Wharf sections will be allocated for vessels at the sole discretiop-gf MG MTC will allocate a
wharf section for a vessel when Cargo and/or Containers are péeive “Ferminal Facility
for shipment upon that vessel. !

3.5 MTC will provide coordination between steamship -'A
carriers on the one hand and the Freight Handler on the @
marshaling of Cargo and Containers by Freight Handler thr
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3.6

3.7.

3.8

3.9

3.10

3.11

MTC will provide customary documents to be used in the receipt or delivery of Cargo and
Containers by Freight Handler into or out of the Terminal Facility. MTC will prepare the
documents from available, appropriate shipping information and furnish same to Freight Handler.
Freight Handler will not receive or deliver Cargo and/or Containers into or out of the Terminal
Facility before receiving the customary documentation from MTC. All Cargo and Containers
received into and delivered out of the Terminal Facility pursuant to this agreement will be
mspected by Freight Handler at the time of such receipt or delivery and Freight Handler will note
on the documents provided by MTC any exceptions taken to Cargo and/or Containers.

Freight Handler agrees that all Cargo and/or Containers to be handled at MTC's Terminal
Facility pursuant to this agreement will be received into the care, custody and control of the
Freight Handler and will remain in Freight Handler's care, custody and control while on MTC's
Terminal Facility.

MTC from time to time may have available for Freight Handler's use Container handling
machinery for the mounting and dismounting of Containers in the Container yards pursuant to this
agreement. The expense of refueling the machinery and the expense of ordinary maintenance will
be borne by MTC.

All Container handling machinery is presumed to be in good operating condition when made
available to Freight Handler and MTC will not be responsible for delays caused to Freight
Handler by breakdown of machinery. Freight Handler agrees that any machinery which is used
will be returned to MTC in the same condition as received, ordinary wear and tear excepted, or
Freight Handler will reimburse MTC for any repairs to machinery damaged during Freight
Handler's use, ordinary wear and tear excepted. It is specifically understood and agreed that any
Container handling machinery and/or any other machinery owned by MTC and used by Freight
Handler is accepted by Freight Handler "as is." MTC makes no warranties, express or implied,
with respect to any machinery and/or the fitness or suitability of any machinery for any particular

purpose.

Any freight handling machinery when used by Freight Handler will be under Freight Handler's
supervision, direction and control.

It is understood that, in connection with Freight Handler's performance of its services, other
persons and entities will enter upon and work at MTC's Terminal Facility. All such persons and
entities whom enter upon MTC's Terminal Facility in connection with Freight Handler's work are
hereinafter referred to as "Freight Handler Associates." MTC understands and acknowledges that
the presence of Freight Handler Associates on the MTC Terminal Facility is necessary for Freight
Handler to perform its work fully and completely; however, Freight Handler agrees that it shall be
primarily responsible and liable for all acts and/or omissions of such Freight Handler Associates
which occur while they are on the Terminal Facility.

PAYMENT TO MTC

4.1

Freight Handler agrees to pay MTC $25 for:

(@) each Container, loaded or empty, received by Freight Handler at the Terminal Facility from
an inland carrier;

(b) each Container, loaded or empty, delivered to an inland carrier at the Terminal Facility by
Freight Handler; and



(¢) each Container, loaded or empty, which is received by Freight Handler from a vessel at the
Terminal Facility and subsequently delivered by Freight Handler to a vessel at the Terminal
Facility.

4.2 In addition to the payment described in paragraph 4.1 above, Freight Handler will pay MTC $15
for each day, or for any part of a day, that a Container going to or coming from a vessel receives
electrical service from MTC for refrigeration.

4.3  Freight Handler agrees to pay MTC $5 for:

(a) each empty chassis or bogey received by Freight Handler at the Terminal Facility from an
inland carrier;

(b) each empty chassis or bogey received by an inland carrier at the Terminal Facility by
Freight Handler; and

(c) each empty chassis or bogey which is received by Freight Handler from a vessel at the
Terminal Facility and subsequently delivered by Freight Handler to a vessel at the Terminal
Facility.

4.4 MTC will keep all records regarding the payments due and owing to MTC under this agreement
and will invoice Freight Handler on a regular basis pursuant to the terms stated above. Payment
will be due on all invoices submitted to Freight Handler within thirty days of receipt of the invoice
documents by Freight Handler. If any dispute arises with regard to amounts owed MTC, Freight
Handler must notify MTC in writing within thirty days after receipt of MTC's invoice or pay the
sum reflected by said invoice in full. If there is any dispute as to amounts owed MTC, Freight
Handler will pay MTC, within thirty days from receipt of an invoice, all sums not in dispute.

4.5 All charges for dockage, wharfage, wharf demurrage, shed hire, wharf use, terminal charges,
berth cleaning, fresh water and pallet hire will accrue to, be invoiced by and collected by MTC.

4.6  The parties agree that all of the prices stated in paragraph 4 are subject to change by MTC upon
30 days written notice.

INCORPORATION OF TARIFF

5.1 MTC has filed a tariff with the Federal Maritime Commission and MTC's tariff is available for
inspection at MTC's office during normal business hours. MTC's tariff is incorporated into this
agreement as if fully set out at length and Freight Handler acknowledges that by entering into this
agreement it is placed on notice of all the provisions of said tariff. Freight Handler agrees to be
bound and to abide by all the terms, conditions and provisions in MTC's tariff unless such terms
or conditions are specifically contradicted by terms and conditions in this agreement in which case
the terms and conditions of this agreement control.

5.2 Freight Handler agrees that all of the services it renders pursuant to this agreement will be in
conformance with MTC's public tariff and all charges for its services to third parties shall be
equally applied to, invoiced and collected from all customers in accordance with MTC's tariff.
Freight Handler will never charge more than the MTC tariff rate for any service it provides.

5.3  Inthe event Freight Handler wishes to charge a rate for a service lower than that stated in MTC's
tariff, it may do so only with approval from the Federal Maritime Commission and/or by
following any and all requirements of the federal shipping acts and federal law.



6.

10.

WORKMANLIKE PERFORMANCE AND COMPLIANCE WITH LAW

6.1 Freight Handler warrants that all of its services will be performed expeditiously and in a good and
workmanlike manner. Freight Handler agrees that it will not condone use of or permit any person
to sue in any manner whatsoever the Terminal Facility or any part or portion thereof for any
purpose calculated to injure or which could reasonable be expected to injure the reputation of
MTC or for any purpose or use in violation of the laws of the United States or of the state of
Texas or for any immoral or unlawful purpose whatsoever, nor suffer or permit nuisances upon
the Terminal Facility. Freight Handler at all times shall comply with any state and local
authorities, including but not limited to all laws, rules and regulations respecting fire hazards and
air and water pollution. Should any such governmental agency ever levy a fine against MTC
arising out of the conduct of Freight Handler, Freight Handler shall pay such fine or reimburse
MTC therefor upon demand by MTC.

MAINTENANCE AND IMPROVEMENTS

7.1  MTC will be responsible for general maintenance of the Terminal Facility. Freight Handler will
pay MTC for all damages to the Terminal Facility caused by Freight Handler and its employees,
servants and/or agents, normal wear and tear excepted. Freight Handler will notify MTC of any
item in need of repair or replacement. Freight Handler will make no alterations to any portion of
the Terminal Facility without the prior approval of MTC.

7.2 Freight Handler will exercise good housekeeping and agrees to maintain its working areas in a
clean condition, free of trash, debris or other materials. MTC will be responsible for sweeping the
facility.

FORCE MAJEURE

8.1 MTC will not be liable for any delay, loss or damage arising out of, connected with or related to:

(@) labor disputes and/or strikes of any person in MTC's employ or in the service of others;

(b)  tumult, insurrection, Acts of God, shut off or failure of electric current, inherent vice,
shrinkage, frost, heat, leakage, evaporation, sweat, moisture, humidity, rodents, animals,
insects, explosions, dampness, rust, pitting by the natural elements; and/or

()  any force majeure or occurrence whatsoever which is beyond the control of MTC.

CONSEQUENTIAL DAMAGES

9.1 MTC shall not be liable for any consequential or special damages whether or not MTC had
knowledge that such damages might be incurred. In no case will MTC be liable for punitive or
exemplary damages.

DISCLAIMER OF WARRANTY FOR PREMISES

10.1 It is specifically understood and agreed that Freight Handler takes MTC's premises "as is" and
assumes all risks of loss, damage or injury to any Cargo and/or Containers and/or to Freight
Handler itself, its employees and invitees, which arise from the use of MTC's premises. MTC has
not made and is not making any representations or warranties whatsoever in connection with said
premises or the conditions thereof during the term hereof or in connection with the use thereof by
Freight Handler, and MTC gives no warranties of the fitness or suitability of the premises for any
particular purpose whatsoever either express or implied.
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11.

12.

13.

NO ASSIGNMENT OF AGREEMENT

11.1 The rights of the Freight Handler as described herein are not assignable and are personal to
Freight Handler. Any attempt of Freight Handler to assign its rights hereunder shall cause this
agreement to become null, void and of no further force and effect.

TAXES

12.1 Tt is agreed that Freight Handler shall be liable for all taxes assessed Freight Handler or for which
Freight Handler may become liable pursuant to its operations at MTC's Terminal Facility.
Freight Handler agrees to indemnify and hold harmless MTC against any taxes, claims, liens or
assessments therefor. Further, if there is any tax liability imposed on MTC as a result of this
agreement with Freight Handler (Except income related taxes), Freight Handler agrees to pay
MTC, in addition to the amount stated above, a sum equal to the tax liability of MTC arising out
of this agreement upon demand by MTC.

INSURANCE REQUIREMENTS

13.1 The Freight Handler at its own expense, shall provide and maintain insurance with insurers
acceptable to MTC on forms acceptable to MTC (and will require all subcontractors to obtain
similar coverage) as will protect MTC and Freight Handler against claims of any and all persons
for injury, death or property damage occurring in or about MTC's Terminal Facility and/or any
vessel, resulting from, related to, or arising out of any work being performed by Freight Handler.
Said insurance will consist of the following coverage and such other coverage, forms and
endorsements as MTC might from time to time deem necessary:

(a) Workers' compensation coverage as required by all applicable federal, state, local or other
laws. Said workers' compensation will include a specific endorsement for coverage of
employees falling under the Longshoremen and Harbor Workers' Compensation Act. Such
insurance will also include Employer's Liability coverage with a minimum limit of
$500,000.00.

(b) Comprehensive general liability coverage, including personal injury, bodily injury, property
damage and completed operations coverage with a combined single limit of $1,000,000.00
per occurrence and with a broad form contractual liability endorsement specifically insuring
Freight Handler's indemnity obligations under this agreement.

(c) Comprehensive automobile liability coverage including nonownership and hired car
coverage as well as owned vehicle coverage with a combined single limit of one million
dollars per occurrence.

(d) Excess umbrella liability insurance following the form of all the above referenced primary
coverage with a minimum limit of four million dollars.

13.2 MTC shall be named as an additional assured on all policies except that MTC need not be named
as an additional assured on Freight Handler's workers' compensation policies. MTC will be
named an additional assured for purposes of employer's liability coverage. The policies will all
contain a specific waiver of subrogation clause as to MTC.



14.

133

13.4

13.5

13.6

The policies will contain a clause providing that the employees of one assured shall be considered

to be third-parties as to any other assured so that if one of the assureds incurs liability to any of
the assureds or the employees of any other assured, the policy will cover the assured against
whom claim is or may be made in the same manner as if separate policies had been issued to each
assured.

All the policies, both primary and excess, shall contain a clause providing that the primary and
excess insurance coverage maintained by Freight Handler and the subcontractors shall be
considered primary coverage with respect to any other insurance maintained separately by MTC
and that such primary and excess insurance coverage shall be exhausted before any insurance
separately maintained by MTC takes effect.

All insurance policies shall provide for 30 days prior notice to MTC in the event of cancellation
or nonrenewal by Freight Handler or the insurance company. At MTC's option, MTC may
request and Freight Handler agrees to provide MTC with valid certificates of insurance acceptable
to MTC. MTC may require said certificates to be produced before Freight Handler commences
any work or comes on MTC's Terminal Facility.

Freight Handler shall require all subcontractors to obtain, maintain and keep in force insurance
coverage similar to that maintained by Freight Handler and furnish MTC acceptable evidence of
such insurance.

INDEMNIFICATION

14.1

FREIGHT HANDLER AGREES TO AND SHALL PROTECT, DEFEND, INDEMNIFY AND

HOLD AND SAVE HARMLESS, MTC AND ITS AFFILIATES (THE TERM "AFFILIATES"
MEANS, WITHOUT LIMITATION, MTC'S PARENT, ANY SUBSIDIARY, AND SIBLING
CORPORATIONS, AND ANY PARTNERSHIPS OR JOINT VENTURES IN WHICH MTC
OR ITS PARENT, SUBSIDIARY AND/OR SIBLING CORPORATIONS OWN AN
INTEREST OR ACT AS GENERAL OR MANAGING PARTNER OR COADVENTURER),
AND THEIR RESPECTIVE SHAREHOLDERS, OWNERS, OFFICERS, DIRECTORS,
AGENTS AND EMPLOYEES (HEREINAFTER REFERRED TO COLLECTIVELY AS THE
"INDEMNITIES") FROM AND AGAINST ANY AND ALL CLAIMS, LOSSES, DAMAGES,
LIENS, CAUSES OF ACTION, SUITS AND LIABILITIES OF EVERY KIND AND
NATURE WHATSOEVER, INCLUDING, BUT NOT LIMITED TO:

(A) INJURY, DEATH OR ILLNESS OF ANY PERSON (INCLUDING, BUT NOT
LIMITED TO, THIRD PARTIES, EMPLOYEES OF MTC, EMPLOYEES OF
FREIGHT HANDLER, OR A FREIGHT HANDLER ASSOCIATE OR AN
EMPLOYEE OF A FREIGHT HANDLER ASSOCIATE, AND THEIR RESPECTIVE
DEPENDENTS AND PERSONAL REPRESENTATIVES);

(B) DAMAGE TO OR LOSS OF ANY PROPERTY, DETENTION, DEMURRAGE,
AND/OR DELAY;

(C) BUSINESS INTERRUPTION, LOSS OF PROFITS, SEEPAGE, POLLUTION
CONTAMINATION, DAMAGE TO THE ENVIRONMENT, VIOLATION OF
ENVIRONMENT LAWS, WHETHER FEDERAL, STATE OR LOCAL AND
WHETHER SUCH LAWS ARE IN EFFECT ON THE DATE OF EXECUTION
HEREOF OR SUBSEQUENTLY PUT INTO EFFECT,;



(D) CONSEQUENTIAL DAMAGES OF ANY KIND; AND
(E) ALL EXPENSES OF LITIGATION, COURT COSTS AND ATTORNEYS' FEES

RELATED TO, ARISING OUT OF OR IN ANY WAY CONNECTED, DIRECTLY OR
INDIRECTLY, WITH ANY WORK DONE BY FREIGHT HANDLER OR A FREIGHT
HANDLER ASSOCIATE AND/OR ARISING OUT OR OR IN ANY WAY CONNECTED,
DIRECTLY OR INDIRECTLY, WITH THE DEFECTIVENESS OF ANY EQUIPMENT
USED BY OR UNDER THE CONTROL OF FREIGHT HANDLER OR A FREIGHT
HANDLER ASSOCIATE, WHETHER SAID EQUIPMENT IS OWNED BY FREIGHT
HANDLER OR A FREIGHT HANDLER ASSOCIATE OR NOT (INCLUDING BUT NOT
LIMITED TO MTC EQUIPMENT REFERRED TO A PARAGRAPH 3.8 ABOVE). THE
FOREGOING INDEMNITY SHALL BE EFFECTIVE AND APPLY EVEN WHERE THE
CLAIMS, LOSSES, DAMAGES, LIENS, CAUSES OF ACTION, SUITS AND/OR
LIABILITIES ARISE IN PART FROM THE NEGLIGENCE OF ANY OF THE
INDEMNITEES AND, IN THE CASE OF A DEFECT IN EQUIPMENT, SUCH INDEMNITY
WILL APPLY WHETHER THE DEFECT RESULTS IN PART OR WHOLE FROM THE
SOLE NEGLIGENCE OF ANY OF THE INDEMNITEES, THE MAINTENANCE, DESIGN,
MANUFACTURE, OR DISTRIBUTION OF ANY EQUIPMENT AND/OR THE FAILURE
OF ANY OF THE INDEMNITEES TO WARN ANY PERSON OR PARTY OF ANY
DEFECT IN ANY EQUIPMENT.

142 IT IS SPECIFICALLY UNDERSTOOD AND AGREED THAT THE INDEMNITY
PROVIDED BY FREIGHT HANDLER TO THE INDEMNITEES AS DESCRIBED IN
PARAGRAPH 14.1 ABOVE IS PROVIDED WITHOUT REGARD TO THE INDEMNITEES'
BREACH OF WARRANTY, STRICT LIABILITY, NEGLIGENCE, OR DERIVATIVE
NEGLIGENCE, WHETHER JOINT OR CONCURRENT, ACTIVE OR PASSIVE, AND
FREIGHT HANDLER SPECIFICALLY AGREES TO PROTECT, DEFEND, INDEMNIFY
AND HOLD AND SAVE HARMLESS THE INDEMNITEES FROM AND AGAINST THE
INDEMNITEES OWN NEGLIGENCE (WHETHER CONCURRENT WITH THE
NEGLIGENCE OF ANY OTHER PERSON OR ENTITY OR NOT), DERIVATIVE
NEGLIGENCE, STRICT LIABILITY, OR BREACH OF WARRANTY; PROVIDED
HOWEVER, THAT FREIGHT HANDLER WILL NOT BE REQUIRED TO INDEMNIFY
THE INDEMNITEES IF THE INJURY, DAMAGE, LOSS, CLAIM, LIEN, CAUSE OF
ACTION, SUIT OR LIABILITY WAS CAUSED SOLELY BY THE INDEMNITEES' SOLE
NEGLIGENCE, UNMIXED WITH THE FAULT OF ANY OTHER PERSON OR ENTITY
EXCEPT IN THE CASE OF A DEFECT IN EQUIPMENT WHERE THE INTENT OF THE
PARTIES IS THAT THE INDEMNITY GIVEN HEREUNDER WILL APPLY IN CASES
WHERE THE INDEMNITEES ARE OR WERE SOLELY NEGLIGENT.

15.  TERM OF AGREEMENT AND DEFAULT

15.1 This agreement shall be for the term of one year from the date of the signing hereof and shall
thereafter continue from year to year until canceled.

15.2 At its option, MTC may, by written notice to Freight Handler, declare Freight Handler in default
upon the failure of Freight Handler to pay MTC's charges as set forth herein or to perform any of
its obligations as set forth in this agreement, including, without limitation, failure to furnish the
requisite insurance or by transferring or assigning an interest under this agreement in
contravention hereof. Upon default, MTC shall have the right to immediately terminate both this
agreement and Freight Handler's rights under this agreement.



15.3 Either party shall have the right to cancel this agreement at any time upon 30 days written notice
to the other party. Upon cancellation of this agreement it will be the sole responsibility and
obligation of Freight Handler to remove from MTC's Terminal Facility, within 30 days from
receipt of the notice of cancellation by either party, all Cargo, Containers, chassis and bogeys
received by Freight Handler into the Terminal Facility and all other equipment or property of any
kind in the care, custody or control of Freight Handler.

16. APPLICABLE LAW

16.1 This agreement shall be construed under and in accordance with the laws of the State of Texas
and all obligations of the parties created herein are performable in Harris County, Texas. If any
one or more of the provisions contained in this agreement shall for any reason be held to be
invalid, illegal or unenforceable in any respect, such invalidity, illegality or unenforceability shall
not affect any other provision and this agreement shall be construed as if such invalid, illegal or
unenforceable provision had never been contained herein.

17.  MISCELLANEOUS PROVISIONS

17.1 All notices required by this agreement shall be made in writing by certified mail to the party at
the address of the party stated in paragraph 1.1 above.

17.2 No waiver of any breach or violation of any provision of this agreement by either party shall be
deemed made in writing. Any such waiver shall not operate or be construed as a waiver of any
subsequent breach or violation of this agreement.

17.3 This writing represents the entire agreement and understanding of the parties and supersedes any
prior understandings or written or oral agreements between the parties, their agents or employees.
This agreement may not be altered or amended except by a subsequent written agreement duly
executed by all the parties.

17.4 The headings of the paragraphs in this agreement are for convenience only and shall not affect its

interpretation.
‘ — 2
This agreement made this &&“ﬂ*\ day of J U R , 19 Cs 2
GULF STREAM MARINE, INC. MANCHESTER TERMINAL CORPORATION
Freight Handler N/ /

By: e w“v\ By: \ {// = /ﬂﬁfs’/o R
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Acknowledgment for a corporation:

STATE OF TEXAS
COUNTY OF HARRIS

This instrument is acknowledged before me on Q// oo ) TG SGLT by Harry Reay

of Manchester Terminal Corporation, a Texas corporatidr, on behalf of said corporation.

s 7/\47%3/‘24/ (e JIE éZi, '

Notary Public in and for The State of TEXAS

Printed Name of Notary:

/»//,4"/"7/5,, v/é/ oL 20U E @é/
My commission expires: -5 /=/ /7 7

Acknowledgment for a corporation:

STATE OF TEXAS
COUNTY OF HARRIS
¢ g
This instrument is acknowledged before me on % ~ (;f / 97 3 by
%[ M/} W 7 of Gulf Stream Marine, Inc., a

Ay corporation, on behalf of said corporation.

Snds 9 T

Notary Public in andfor The State of TEXAS

Printed Name of Notary:

Lhewon G JNEN e
My commission expires: /ﬂ/) /& }/ / 74






