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PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT

In the City of San Juan, Puerto Rico, on this 2nd day of
December, 1996,

APPEAR

AS PARTY OF THE FIRST PART: THE PUERTO RICO PORTS AUTHORITY,
a public corporation and governmental instrumentality of the Com-
monwealth of Puerto Rico, created by Act No. 125, approved May 7,
1942, as amended, with ofices at the Isla Grande Terminal in San
Juan, Puerto Rico, hereinafter referred to as the "AUTHORITY",
herein represented by its duly authorized Executive Director, Dr.
HERMAN SULSONA, or any such other duly authorized oficer acting in
his stead; and

AS PARTY OF THE SECOND PART: INTERNATIONAL SHIPPING AGENCY,
INC., a corporation organized under the laws of the Commonwealth of
Puerto Rico, engaged in the marine terminal and stevedoring busi-
ness, with ofices at Pier 11, Ferndndez Juncos Avenue, San Juan,
Puerto Rico, hereinafter referred to as "INTERSHIP" or "LESSEE",
herein represented by its duly authorized President, MR. DAVID R.
SEGARRA, JR.

PREAMBLE

WHEREAS, the AUTHORITY is responsible for the development and
operation of the marine terminal facilities at the Port of San Juan
(the "Port"); and

WHEREAS, the AUTHORITY desires to expand the Port’s marine
terminal facilities and develop additional public marine terminal
facilities at the northeastern end of the Puerto Nuevo Marine Ter-
minal Area, including the development of two new marine terminal
areas to be known as the Piers N and O Terminals; and

WHEREAS, INTERSHIP is engaged in marine terminal and stevedor-
ing operations at the Port of San Juan, and is presently operating
at Pier 11, Pier 12, Isla Grande, the Army Terminal, and Pier M,
pursuant to various lease agreements executed with the AUTHORITY;
and
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WHEREAS, INTERSHIP needs additional space for its public mar-
ine terminal operations, and to consolidate the operations which
INTERSHIP has been conducting at Isla Grande, Pier 11, Pier 12, and
Pier M in a single, more eficient site; and

WHEREAS, INTERSHIP has the financial resources, and is ready,
willing, and able to undertake or cause the development and opera-
tion of a public marine terminal on the premises known as Piers M,
N, and O, and the areas across Avenue C behind Pier L, to be known
as the InterMarine Public Terminal, on the terms and conditions set
forth herein: and

WHEREAS, the AUTHORITY wants to release the areas which INTER-
SHIP has been occupying at Isla Grande, and at Piers 11 and 12, for
other development, and is willing to lease to INTERSHIP the subject
premises for the development and operation of the InterMarine Pub-
lic Terminal on the terms set forth in this Agreement; and

WHEREAS, the AUTHORITY in the discharge of its public function
has determined that the lease of the subject premises to INTERSHIP
for the development and operation of the InterMarine Public Termi-
nal, on the terms and conditions set forth herein, is in the public
interest, will better serve the economy of Puerto Rico, and will
expand and enhance the AUTHORITY’s ability to serve more effective-
ly and eficiently the national and international vessels, and
their cargo, using the Port;

NOW THEREFORE, in consideration of the foregoing premises,
which are incorporated by reference into this Agreement (the
"Agreement"), for other good and valuable consideration, and in
consideration of their respective mutual undertakings hereinafter
set forth, the AUTHORITY and INTERSHIP have entered this Agreement
subject to the following:

TERMS AND CONDITIONS

ARTICLE I. PURPOSE AND USE OF LEASED AREAS; DEFINITIONS.

(a) Grant of Lease, Preferential Berthing and Development
Rights: Subject to the terms and conditions of this Agreement, the
AUTHORITY hereby grants to LESSEE the lease, preference, or other
rights as set forth in this Agreement, and, subject to the terms
and conditions of this Agreement, LESSEE and its authorized assig-
nees, hereby accept said rights and covenant to lease the Leased
Areas and design, develop, operate, and maintain within the Leased

WE /¥
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Areas, a public marine terminal, to be known as the InterMarine
Public Terminal, as described in this Agreement.

(B) Scope of Services and Obligations of LESSEE: LESSEE,
subject to the terms and conditions of this Agreement, shall
design, develop, operate, and maintain in the Leased Areas the
InterMarine Public Terminal, where LESSEE shall provide the
following services:

(1) Provide Full Marine and Stevedoring Services: LES-

SEE shall offer and provide to common carriers in the U.S. domestic
and international trades, and to other non-common carrier vessels
and Port users, on a full-time basis throughout the term of this
Agreement and any extension hereof, a complete range of marine ter-
minal and stevedoring services for the handling of general cargo,
break-bulk cargo, containers, non-bulk dry cargo, automobiles, and
other cargo, including the berthing, mooring, loading and unloading
of vessels and feeding tenders and their containers, automobiles,
and other cargo, the provision of fuel, supplies, ship chandler,
port, customs and shipping agency services, the rendering of pre-
paration for delivery services, repairs and/or other services rela-
ted and incidental thereto to the vessel and feeding tenders, car-
go, containers and automobiles, and their Master, crew and passen-
gers, the marshaling, preparation and transhipment of cargo, auto-
mobiles and containers in connection therewith, the operation of
material handling equipment, tractors and cranes, and the temporary
storage of containers, automobiles, and cargo in connection or in-
cidental therewith for which equipment and facilities are available
at the InterMarine Public Terminal and as may be advisable and con-
venient to operate the facility in an eficient and productive man-
ner.

(2) Provide Funds and Financing for Development of Ter-
minals: LESSEE shall be responsible for and pay the costs of LES-
SEE’s Terminal Improvements and the necessary equipment and machi-
nery to operate the InterMarine Public Terminal, as set forth in
this Agreement.

(3) Desi and Develop a Public Marine Terminal: LESSEE
shall be responsible for the design and development of, and obtain-
ing all necessary and appropriate permits and other authorizations
necessary to develop and construct, a public marine terminal at
Piers M, N, and O under the terms of this Agreement, all as more
fully described in Article VII below.

s Ka
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(4) Provide Adequate Operating and Supervisory Person-
nel: LESSEE shall, at its sole expense, contract and hire such
executive, supervisory, and operating personnel as may be necessary
and convenient to operate the InterMarine Public Terminal in an
eficient and productive manner.

(5) Maintain Operations Ofice in InterMarine Public
Terminal: LESSEE shall, at its sole expense, maintain an ofice at
the InterMarine Public Terminal in order to support its on-site
personnel and to conduct its day-to-day operations. LESSEE shall
provide the AUTHORITY with the names and telephone numbers of two
or more of LESSEE’s representatives who can be contacted at any
time with respect to daily operational matters.

(6) Provide Adequate Machinery, Equipment, and Cranes to
Operate: LESSEE shall, at its sole expense, purchase, lease, or
otherwise make available, such machinery and equipment as is rea-
sonably necessary and convenient to operate the InterMarine Public
Terminal in an eficient and productive manner, including, upon the
full transfer of the vessel operations presently being conducted by
INTERSHIP at Piers 11 and 12, and at Isla Grande, as contemplated
by this Agreement, the machinery and equipment set forth in Exhibit
IC" or similar machinery and equipment fit for its function.

(7) Offer Competitive Rates: LESSEE shall offer and
provide services at the InterMarine Public Terminal to all members
of the public, at competitive rates in accordance with LESSEE’s
stevedoring agreements or public terminal rates as shall be filed,
to the extent so required, with the appropriate regulatory agencies
with jurisdiction. LESSEE shall provide to the AUTHORITY copies of
LESSEE's public rates and tariffs as they may be amended from time
to time, and shall maintain copies available for inspection by any
parties interested in using the InterMarine Public Terminal and its
services.

(8) Bill and Collect AUTHORITY’s Tariff Charges for Ser-
vices Rendered: LESSEE shall bill and collect charges in connec-
tion with vessels serviced at the InterMarine Public Terminal in
accordance with the AUTHORITY'’s current Tariffs then in effect,
when such tariff services are billable to LESSEE by the AUTHORITY.
LESSEE shall keep records thereof, and shall make all such payments
to the AUTHORITY as set forth in this Agreement.

(9) Market the Port of San Juan and the InterMarine Pub-
lic Terminal: To the extent LESSEE has facilities to accommodate
incremental business in the Leased Areas, LESSEE shall use its best
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efforts to market the Port of San Juan and LESSEE’s services at the
Port to all potential users of the Port, including both exporters
and importers of cargo, and potential users of the InterMarine Pub-
lic Terminal for the transhipment of cargo, and, commencing on Sep-
tember 1, 1997, shall provide to the AUTHORITY, to the extent re-
quired of other marine terminal operators at the Port of San Juan,
no later than September 1lst of each year, a written annual summary
report of LESSEE’s marketing efforts during the AUTHORITY’s fiscal
year (July 1 - June 30) ending the prior June 30th.

(10) Cooperate in the Eficient and Productive Use of
the Port: LESSEE shall cooperate at all times with the AUTHORITY,
and with other persons or entities operating at the Port, including
both Port tenants and operating personnel, to maximize the effi-
cient and productive use of the Port facilities, consistent with
the eficient and economic operation of LESSEE’s business and the
terms of this Agreement.

(11) Submit Annual Reports: LESSEE shall submit to the
AUTHORITY, no later than September 1st of each year, a written re-
port summarizing (i) the progress of any then ongoing design and
development under this Agreement during the AUTHORITY's fiscal year
just ended, including the status of any required permit applica-
tions with respect thereto, and (ii) the condition and status of
the facilities and the Leased Areas as of the end of such fiscal
year, and any repairs or improvements deemed necessary or advisable
thereto during the then current fiscal year.

(C) Definitions: The following capitalized terms shall have
the definitions set forth below:

"Acceptance Certificate" shall have the meaning set forth
in Article VII(D) (2) (e) of this Agreement.

"AIA Contract Documents" shall have the meaning set forth
in Article VII(A) (1) (1.2)(iii) of this Agreement.

"Aggregate Ceiling Price" shall have the meaning set
forth in Article VII(D) (2) (b) of this Agreement.

"Approved Costs" shall have the meaning set forth in
Article VII(D) (2) of this Agreement.

"Approved Interim Costs" shall have the meaning set forth
in Article VII(D) (1) of this Agreement.

V4
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"Assignee" shall have the meaning set forth in Article
XXIV(A) (1) of this Agreement.

"Assignee Minimum Capitalization" shall have the meaning
set forth in Article XXIV(A) (2) of this Agreement.

"Authority’s Improvements" shall have the meanings set
forth in Article VII(C) (5) of this Agreement.

"Authority Improvements Costs" shall have the meaning set
forth in Article VII(D) (2) of this Agreement.

"Bankruptcy Code" shall mean Title 11 of the United
States Code.

"Berthing Apron" shall have the meaning set forth in
Article II(A) (1) of this Agreement.

"Certified Cost Submittal" shall have the meaning set
forth in Article VII(D) (2) (d) of this Agreement.

"Depreciated Book Value" shall have the meaning set forth
in Article XV(B) (1) of this Agreement.

"Design Services" shall have the meaning set forth in
Article VII(A) (1) of this Agreement.

"Development Term" shall have the meaning set forth in
Article VI(A) of this Agreement.

"Dispute" shall have the meaning set forth in Article
XXXII(C) (1) of this Agreement.

"Environmental Authorities" shall have the meaning set
forth in Article XXXI(B) (6) (a) of this Agreement.

"EQB" shall mean the Puerto Rico Environmental Quality
Board.

"Excess Costs" shall have the meaning set forth in
Article VII(D) (2) (a) of this Agreement.

"Exclusive Areas" shall mean Areas ME-1, ME-2, ME-3, NE-

1, NE-3, NE-4, NE-5, NE-6, LE-3, LE-4, LE-5, LE-6, LE-7, LE-8, OE-
1, and OE-2, as defined in Article III and, upon exercise of the
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first refusal rights provided in Article IV with respect to any of
such Areas, Areas ME-4, LE-9, and NE-2.

"Execution Date" shall have the meaning set forth in
Article VI(A) of this Agreement.

"Extension Notice" shall have the meaning set forth in
Article VI(C) (2) of this Agreement.

"Extension Right" shall have the meaning set forth in
Article VI(C) (1) of this Agreement.

"Extension Term" shall have the meaning set forth in
Article VI(C) (1) of this Agreement.

"FMC" shall mean the Federal Maritime Commission and any
successor agency with jurisdiction over marine terminal activities.

"Formal Plan" shall have the meaning set forth in Article
VII(A) (1) (1.2) (i) of this Agreement.

"GDB" shall mean the Government Development Bank of Puer-
to Rico.

"Gate and Access Roadways Areas" shall have the meaning
set forth in Article II(D) (1) of this Agreement.

"Guaranteed Berthing" shall have the meaning set forth in
Article VIII(A) (3) of this Agreement.

"Hazardous Substances" shall have the meaning set forth
in Article XXXI(A) (1) of this Agreement.

"Interim Improvements" shall have the meaning set forth
in Article VII(D) (1) of this Agreement.

"Initial Term" shall have the meaning set forth in Arti-
cle VI(B) of this Agreement.

"InterMarine Public Terminal" shall mean the modern pub-
lic marine terminal that LESSEE is required to design, and to oper-
ate and maintain, in accordance with the terms of this Agreement,
all as more fully described in Article VII and elsewhere in this
Agreement.

a
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"Joint Management Committee" shall have the meaning set
forth in Article VII(A) (7) of this Agreement.

"Leased Areas" shall mean each of the Preferential Areas,
Exclusive Areas, and Gate and Access Roadway Areas.

"Mediation Term" shall have the meaning set forth in
Article XXXII(C) (1) of this Agreement.

"Notice of Non-Intensive Utilization of Facilities" shall
have the meaning set forth in Article VI(C) (3) of this Agreement.

"Occupied Exclusive Area" shall have the meaning set
forth in Article III(B) (4) of this Agreement.

"Operations Platform and Cargo-in-Transit Area" shall
have the meaning set forth in Article II(A) (1) of this Agreement.

"Permitting Services" shall have the meaning set forth in
Article VII(A) (1) of this Agreement.

"Pier M Interim Agreement" shall have the meaning set
forth in Article VII(D) (1) of the Agreement.

"Port" shall mean the Port of San Juan, Puerto Rico, as
set forth in the Preamble of this Agreement.

"Preferential Areas" shall mean Areas MP1-1 and LP2-1,
and, if and to the extent developed in accordance with the terms of
this Agreement, Areas NP1-1, and OP1-1.

"Project Ceiling Price" shall have the meaning set forth
in Article VII(A) (1) (1.2) (i) of this Agreement.

"Project Financing" shall have the meaning set forth in
Article VII(D) of this Agreement.

"Puerto Nuevo Marine Terminal Areas" shall mean those
Port areas from Berths E to O, and the terminal areas to the South
thereof extending to Kennedy Avenue, identified as the Puerto Nuevo
Marine Terminal Areas and located on the southern edge of the Bay
of San Juan.

-"Right of Preference" shall mean the right to use the
Preferential Areas in accordance with the terms of Article V of
this Agreement.




AP-96-97-(4)-072; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 9

"Security Deposit" shall have the meaning set forth in
Article X of this Agreement.

"Special Cargo" shall have the meaning set forth in Arti-
cle V(B) (5) (¢) of this Agreement.

"Special Cargo Vessel" shall have the meaning set forth
in Article V(B) (5) (¢) of this Agreement.

"Stevedoring Services" shall mean, at a minimum, those
services identified in Article I(B) (1) of this Agreement.

"Target Development Schedule" shall have the meaning set
forth in Article VII(A) (1.1) of this Agreement.

"Tariffs" shall have the meaning set forth in Article
V(B) (1) of this Agreement.

"Terminal Improvements" shall have the meanings set forth
in Article VII(C) (4) (a) of this Agreement.

"Use Schedule" shall have the meaning set forth in
Article V(B) (2) of this Agreement.

ARTICLE II. GRANT OF RIGHTS.
(A) (1) RIGHT OF FIRST PREFERENCE AREA:

Subject to the conditions precedent and the additional terms
and conditions set forth below, the AUTHORITY hereby grants to
LESSEE, and LESSEE hereby accepts, a license to use, on a Right of
Preference basis (as provided in Articles ITI(A) (1) and V hereof),
that area defined herein as "Area MP1-1", which forms part of the
areas herein referred to as the Preferential Areas as shown on
Exhibit A, and described as follows:

Area MP1l-1. The berthing area (measuring six hundred (600)
feet in length along the water’s edge, consisting of the area
alongside the edge of the wharf and the first sixty (60) feet
of the wharf from the water’s edge (the "Berthing Apron")),
and the operations platform and cargo-in-transit areas (con-
sisting of the next two hundred and fifty (250) feet from the
water’s edge after the Berthing Apron; hereinafter, the "Oper-
ations Platform and Cargo-in-Transit Area"), and related fix-
tures and equipment, of the presently constructed marine ter-

i
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minal pier designated as Terminal M in the Puerto Nuevo Marine
Terminal Areas, subject to the rights and any easement of
Bacardi Corporation for its molasses pipeline, consisting of
the Berthing Apron (60 feet by 600 feet) and the Operations
Platform and Cargo-in-Transit Area of one hundred fifty thou-
sand (150,000) square feet (250 feet by 600 feet), with the
latter being equivalent to three point five four five five
(3.5455) cuerdas, and identified in its entirety as Area MP1-1
on Exhibit A.

(a) (2) RIGHT OF SECOND PREFERENCE AREA:

Subject to the terms and conditions of this Agreement, the
AUTHORITY hereby grants to LESSEE, and LESSEE hereby accepts, a
license to use, on a Right of Second Preference basis (as provided
in Articles III(A) (4) and V below), that area defined herein as
"Area LP2-1", which forms part of the areas herein referred to as
the Preferential Areas as shown on Exhibit A, and described as fol-
lows:

Area LP2-1. The Berthing Apron (measuring sixty (60) feet by
nine hundred (900) feet) and the Operations Platform and
Cargo-in-Transit Area (measuring two hundred and fifty (250)
feet by nine hundred (900) feet), and related fixtures and
equipment, of the presently constructed nine hundred (900)
foot long marine terminal pier designated as Terminal L in the
Puerto Nuevo Marine Terminal Areas, the Operations Platform
and Cargo-in-Transit Area which consists of a total of two
hundred twenty-five thousand (225,000) square feet (900 feet
by 250 feet), equivalent to five point three one nine three
(5.3193) cuerdas, and identified as Area LP2-1 on Exhibit A.

() (3) RIGHT OF PREFERENCE AREAS TO BE DEVELOPED:

Subject to the conditions precedent and the additional terms
and conditions set forth herein, the AUTHORITY hereby grants to
LESSEE, and LESSEE hereby accepts, a license to use, on a Right of
Preference basis (as provided herein and in Article III(A) and
Article V of this Agreement), those areas defined herein as "Area
NP1-1" and "Area OPl-1," which are undeveloped waterfront lots,
presently under water, to be developed by LESSEE as provided in
this Agreement, and which are respectively described as follows:

(i) Area NP1-1. The undeveloped waterfront lot, presently
under water except for a cofferdam which is presently being
used by Redondo Construction, measuring, to the extent capable
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of being developed, up to six hundred (600) feet in length
along the waterfront, to be developed into a Preferential Area
including a Berthing Apron measuring sixty (60) feet by up to
six hundred (600) feet, and a Operations Platform and Cargo-
in-Transit Area measuring one hundred and ninety (190) feet by
up to six hundred (600) feet, and related fixtures and equip-
ment, of the marine terminal pier designated as Terminal N
located in the Puerto Nuevo Marine Terminal Areas, subject to
the rights and any easement of Bacardi Corporation for its
molasses pipeline, projected, upon development being author-
ized and completed, to have an Operations Platform and Cargo-
in-Transit area of one hundred and fourteen thousand (114,000)
square feet, equivalent to two point six nine five six
(2.6956) cuerdas, based upon an assumed developable length of
600 feet, and identified as Area NP1l-1 on Exhibit A.

(ii) Area OP1-1. The undeveloped waterfront lot measuring, to
the extent capable of being developed, up to three hundred
(300) feet in length along the waterfront, presently under
water, to be developed into a Preferential Area including a
Berthing Apron measuring sixty (60) feet by up to three hun-
dred (300) feet, and a Operations Platform and Cargo-in-Tran-
sit Area measuring one hundred and ninety (190) feet by up to
three hundred (300) feet, and related fixtures and equipment,
of the marine terminal pier designated as Terminal O in the
Puerto Nuevo Marine Terminal Areas, projected upon development
being authorized and completed, to have an area of fifty-seven
thousand (57,000) square feet, eguivalent to one point three
four seven eight (1.3478) cuerdas, based on a length of three
hundred (300) feet, and identified, as subdivided, as Areas
OP1-1A and OP1l-1B on Exhibit A.

(B) (1) EXCLUSIVE RIGHTS AREAS:

Subject to the conditions precedent and the additional terms
and conditions herein, the AUTHORITY hereby grants to LESSEE, and
LESSEE hereby accepts, the exclusive right which shall operate to
permit the exclusive use (as provided in Article III(B) and else-
where in this Agreement) by LESSEE, for its stevedoring, public
marine terminal operations, and related and incidental services and
activities, of Areas ME-1, ME-2, NE-3, and OE-2, which are respec-
tively described as follows:

(i) Area ME-1. The marine terminal operations area, presently
occupied by LESSEE, fronting to the North with Area MP1-1, to
the East with Roadway N, to the South with Area ME-2, and to




AP-96-97-(4)-07Z; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 14

4, to the West with Area ME-3 and Roadway CC, to the South
with the edge of the Port property to the North of Kennedy
Avenue, and to the East with Area OE-2, consisting of a total
of zero point seven nine zero two (0.7902) cuerdas, and
identified as Area NE-6 on Exhibit A.

(vi) Area LE-3. The lot to be developed into a marine termi-
nal operations area, presently occupied by Francisco Vega
Otero, fronting to the North with Roadway C, to the East with
Area ME-4, to the South with the edge of the Port property to
the North of Kennedy Avenue, and to the West with Area LE-4,
consisting of a total of zero point six four eight one
(0.6481) cuerdas, and identified as Area LE-3 on Exhibit A.

(vii) Area LE-4. The lot to be developed into a marine ter-
minal operations area, presently occupied by Torres Trucking,
fronting to the North with Roadway C, to the East with Area
LE-3, to the South with the edge of the Port property to the
North of Kennedy Avenue, and to the West with Area LE-5, con-
sisting of a total of zero point six nine two nine (0.6929)
cuerdas, and identified as Area LE-4 on Exhibit A.

(viii) Area LE-5. The lot to be developed into a marine ter-
minal operations area, presently occupied by Carreras Truck-
ing, fronting to the North with Roadway C, to the East with
Area LE-4, to the South with the edge of the Port property to
the North of Kennedy Avenue, and to the West with Area LE-6,
consisting of a total of zero point seven six six six (0.7666)
cuerdas, and identified as Area LE-5 on Exhibit A.

(ix) Area LE-6. The lot to be developed into a marine termi-
nal operations area, presently occupied by Eladio Mulero,
fronting to the North with Roadway C, to the East with Area
LE-5, to the South with the edge of the Port property to the
North of Kennedy Avenue, and to the West with Area LE-7, con-
sisting of a total of one point two one four six (1.2146)
cuerdas, and identified as Area LE-6 on Exhibit A.

(x) Area LE-7. The lot to be developed into a marine termi-
nal operations area, presently occupied by H. L. Garcia Trans-
port, Inc., fronting to the North with Roadway C, to the East
with Area LE-6, to the South with the edge of the Port proper-
Ly to the North of Kennedy Avenue, and to the West with Area
LE-8, consisting of a total of one point zero seven seven zero
(1.0770) cuerdas, and identified as Area LE-7 on Exhibit A.
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(xi) Area LE-8. The lot to be developed into a marine termi-
nal operations area, presently occupied by Redondo Construc-
tion, fronting to the North with Roadway C, to the East with
Area LE-7, to the South with the edge of the Port property to
the North of Kennedy Avenue, and to the West with Area LE-9
presently being leased to Trailer Truck, consisting of a total
of three point five nine three three (3.5933) cuerdas, and
identified as Area LE-8 on Exhibit A.

(xii) Area OE-1. The undeveloped lot, presently partially
under water, to be developed to the extent permitted by the
U.S. Coast Guard and other appropriate authorities and deter-
mined financially feasible, into a marine terminal operations
area, fronting to the North with Areas NP1-1 and OPl-1, pres-
ently partially under water and part of the Bay of San Juan,
to the West with Area NE-1, also presently partially under
water, to the South with Area OE-2, and to the East with a
mangrove area adjacent to the Martin Pefia Channel, consisting
of a total of one point eight seven five two (1.8752) cuerdas,
and identified as subdivided into Areas OE-1A, OE-1B, and OE-
1C on Exhibit A.

(C) AREA MEASUREMENTS SUBJECT TO CHANGE:

Notwithstanding the measurements contained in the foregoing
definitions of each of the Leased Areas, final measurements of all
such Leased Areas, and the rental and use fees due to the AUTHORITY
in connection therewith pursuant to Article IX below, shall be sub-
ject to change in accordance with the final development plans, ac-
tual construction, and land surveys, with appropriate adjustment
debits or credits as to any prior payments made by LESSEE.

(D) GATE AND ACCESS ROADWAYS:

(1) The AUTHORITY hereby grants to LESSEE, and LESSEE
hereby accepts, the right which shall operate to permit LESSEE to
use (as provided in Articles II(D) (2) and III(C) of this Agreement)
the Gate and Access Roadway Areas (as such term is hereinafter
defined), which shall be developed and/or improved by LESSEE as
provided herein, for access and egress and to coordinate security.
The term "Gate and Access Roadways Areas" shall mean:

(a) The Gate and Access Roadway from Roadway C to Roadway
M and Roadway N, identified as Roadway CC on Exhibit A, which
roadway shall continue to be the property of the AUTHORITY;
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(b) The gate and access roadway from Roadway CC to Areas
MP1-1, ME-1, and ME-2, identified as Roadway M on Exhibit A,
which roadway shall continue to be the property of the AUTHOR-
ITY; and

(c) The gate and access roadway from Roadway CC to Areas
NP-1, NE-1, and NE-2, identified as Roadway N on Exhibit A,
which roadway shall continue to be the property of the AUTHOR-
ITY.

(2) LESSEE’s rights pursuant to Article II(D) (1) above
are subject to (i) LESSEE using and controlling such Gate and
Access Roadway Areas in a manner that is consistent with the
ownership rights of the AUTHORITY to use and permit others to use
the Puerto Nuevo Marine Terminal Areas of the Port, including the
Preferential Areas, (ii) LESSEE giving full access to and use of
the Gate and Access Roadway Areas by any other tenant fronting on
any of such roadways, and (iii) said rights not infringing upon and
not being exercised in such a manner that they infringe upon the
rights of any other tenant fronting on any of such roadways.
LESSEE shall cooperate and coordinate with any such tenants the
operational and security control aspects of said roadways and any
mutually agreed arrangement for the maintenance and operation of
the same. No toll or user fee, except any mutually agreed
arrangement to share in the operations and maintenance cost, shall
be imposed by LESSEE on the other tenants in the Puerto Nuevo
Marine Terminal Areas of the Port, except with the AUTHORITY’s
prior written approval. Any amount left at the end of any year in
excess of such cost shall be used to cover said cost for the next
year.

ARTICLE III. DELIVERY AND USE OF LEASED AREAS.

(o) THE PREFERENCE AREAS:

(1) Delivery of Areas LP2-1, MP1-1, NP1-1, and OPl-1:
As of the effective date of this Agreement, but subject to the con-
ditions precedent set forth below in paragraphs (2) and (3) as to
Areas NP1-1 and OPl-1, and the conditions in paragraph (4) with
respect to Area LP2-1 and in paragraph (5) with respect to Area
MP1-1, the AUTHORITY hereby grants LESSEE a license to enter and
use Areas LP2-1, MPl-1, NP1l-1, and OPl-1, on a Right of Preference
basis and subject to the additional terms and conditions set forth
in this Agreement, so that LESSEE may carry out in such Preferen-
tial Areas a complete range of stevedoring services for the hand-
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ling of general cargo, break-bulk cargo, containers, non-bulk dry
cargo, automobiles, and other cargo, including: the berthing, moor-
ing, loading, and unloading of vessels and feeding tenders and
their containers, automobiles, and cargo; the provision of fuel,
supplies, ship chandler, port, customs and shipping agency servi-
ces; the rendering of preparation for delivery services, repairs
and/or other services related and incidental thereto to the vessel
and feeding tenders, cargo, containers, and automobiles, and their
Master, crew, and passengers; the marshaling, preparation, and
transhipment of cargo, automobiles, and containers in connection
with such vessel loading or unloading; the operation of material
handling equipment, tractors, and cranes; and the temporary storage
of containers, automobiles, and cargo in connection or incidental
therewith, in such a manner as will not interfere with, or hinder,
the ability of any third party to use such Areas with the AUTHORI-
TY’s authorization consistent with any senior right in time of LES-
SEE to use such Areas under a prior assignment of the berth. Not-
withstanding the foregoing, LESSEE, to the extent provided in Arti-
cle V(B) (5) (b) below, shall not store or leave any equipment (other
than any permanent cranes) or cargo on the Berthing Apron or within
the first one hundred and fifty (150) feet from the water’s edge,
or in a thirty (30) foot vehicle and equipment access and circula-
tion roadway area parallel to the water’s edge with similar access
to the Berthing Apron between each berth, which areas are to be
kept clear at all times. Any cargo, equipment, or other materials,
including, but not limited to, any trash, waste, debris, or rub-
bish, left in such areas by LESSEE, if not promptly removed by
LESSEE upon the AUTHORITY’s request, may be moved by the AUTHORITY
or any entity properly assigned the use of such areas, at LESSEE'’'s
sole risk and cost per the Port Tariff then in effect.

(2) Development Use of Areas: The foregoing notwith-
standing, LESSEE’s license to enter and use the Preferential Areas

designated as Areas NP1l-1 and OPl-1 for the purposes set forth in
the foregoing Article III(A) (1), is entirely subject to the condi-
tion precedent that such Areas NP1-1 and OP1l-1 shall first have
been developed in accordance with the terms of Article VII below,
and, until such development is completed in accordance with those
terms, LESSEE shall only use such Areas NP1-1 and OPl-1 for pur-
poses relating to such development. Pending the issuance of all
necessary permits and authorizations for the proposed development
and the commencement of such development of Preferential Area NP1-
1, LESSEE’s license to enter and use Preferential Area NPl-1 is
further subject to any right of Redondo Construction to continue to
use such Area for its dredging operations at the Martin Pefia Canal,
as the AUTHORITY may permit and authorize. However, it shall be
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the responsibility of the AUTHORITY to ensure that Redondo vacates
Preferential Area NP1l-1 in a timely manner so as not to delay the
start of the construction development of such area. In order to
maximize the use of the facilities and the revenues of the AUTHORI-
TY, the parties anticipate that LESSEE will commence operations
during the development period as the facilities become available
for operational use.

(3) Partial Termination for Non-Development: Subject to
the provisions of Article VII(A) (2) and (3) and Article XVI below,

any other provision in this Agreement to the contrary notwithstan-
ding, if LESSEE does not diligently pursue the necessary permits
and authorizations, or, through LESSEE’s failure or neglect, does
not complete and provide the necessary development plans and speci-
fications in a timely manner so as to reasonably permit the com-
mencement of the construction by the AUTHORITY of the improvements
to Areas NP1-1 and OPl-1 contemplated under Article VII below, or
which may subsequently be agreed to in writing by the AUTHORITY and
LESSEE, within thirty-six (36) months after the granting of all
necessary permits and authorizations to proceed with such develop-
ment (or such later date as may be agreed to in writing by the AU-
THORITY and LESSEE), then, at the AUTHORITY’s sole election, LES-
SEE’s rights and obligations, and the AUTHORITY's obligations, with
respect to Areas NP1l-1 and OPl-1 shall terminate upon the AUTHORI-
TY’s delivery of a written termination notice to LESSEE, and any
interest in such Areas that is conveyed to LESSEE by the terms of
this Agreement shall revert back to the AUTHORITY.

(4) Improvements to LP2-1: In the case of Preferential
Area LP2-1, LESSEE shall coordinate with NPR, Inc., the holder of
the first preference right over said Area, and any assignees of
NPR, Inc., as to any proposed construction or development, and as
to any entry by LESSEE into said Area for any construction or
development purposes. LESSEE shall be allowed to carry out any
construction or development work which may be approved by the
AUTHORITY during such periods as may be reasonably agreed by the
AUTHORITY and LESSEE. LESSEE and its architects, engineers, and
contractors shall coordinate their work with the AUTHORITY in order
to expedite any such approval, and shall conduct any work or opera-
tions so not to interfere with any authorized use of Area LP2-1.
LESSEE shall otherwise conduct any operations in Area LP2-1 so as
not to interfere with any prior authorized use of Area LP2-1, and
without disturbing any cargo lawfully occupying such preferential
area or interfering with any operations with respect to such cargo
or in preparation for the arrival of any authorized vessel. Any
conflict between LESSEE and any other entity shall be resolved

v
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promptly by the AUTHORITY, and LESSEE shall comply with any such
resolution subject to LESSEE’s reservation of any rights and claims
under this Agreement.

(5) Priority Berthing of Bacardi: Notwithstanding the
foregoing or any other provision of this Agreement, LESSEE’s pre-
ferential berthing rights as to Area MP1-1 shall be subordinate to,
and LESSEE hereby recognizes and will accommodate, the need of
Bacardi Corporation to have priority berthing for its molasses and
liquid sugar cargo vessels and barges, provided that the AUTHORITY
otherwise provides GUARANTEED BERTHING, as defined in this Agree-
ment, for the vessels to be serviced by LESSEE otherwise entitled
to be berthed at Area MP1l-1.

(B) THE EXCLUSIVE AREAS:

(1) Unoccupied Exclusive Areas: As of the effective
date of this Agreement, but subject to the conditions precedent set
forth below with respect to Areas NE-1, OE-1, and OE-2, the AUTHOR-
ITY hereby delivers to LESSEE the use and possession of the Exclu-
sive Areas designated as Areas ME-1, ME-2, NE-1, NE-3, OE-1, and
OE-2, so that LESSEE can carry out, subject to the terms and condi-
tions of this Agreement, the construction, development, use, and
operation of the AUTHORITY's IMPROVEMENTS and the TERMINAL IMPROVE-
MENTS, and to operate full marine terminal and stevedoring services
for the handling of general cargo, break-bulk cargo, containers,
non-bulk dry cargo, automobiles, and other cargo, including the
berthing, mooring, loading and unloading of vessels and feeding
tenders and their containers, automobiles, and cargo, the provision
of fuel, supplies, ship chandler, port, customs and shipping agency
services, the rendering of preparation for delivery services, re-
pairs and/or other services related and incidental thereto to the
vessel and feeding tenders, cargo, containers and automobiles, and
their Master, crew and passengers, the marshaling, preparation and
transhipment of cargo, automobiles, and containers in connection
therewith, the operation of material handling equipment, tractors
and cranes, and the temporary storage of containers, automobiles,
and cargo in connection or incidental therewith, and all the servi-
ces and activities incidental and related thereto under the terms
of this Agreement in the Leased Areas.

(2) Use Prior to Development: The foregoing notwith-
standing, LESSEE’s right to use and possess each of the Exclusive
Areas designated as Areas NE-1, OE-1, and OE-2 for the purposes set
forth in the foregoing Article III(B) (1), is subject to the condi-
tion precedent that each of such Areas NE-1, OE-1, and OE-2 shall

%% Y/




AP-96-97-4)-2%2; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 20

have been developed in accordance with the terms of Article VII
below, and, until such development is substantially completed in
accordance with those terms, LESSEE shall only use the undeveloped
portions of Areas NE-1, OE-1, and OE-2 for purposes relating to the
development thereof. In order to maximize the use of the facili-
ties and the revenues of the AUTHORITY, the parties anticipate that
LESSEE will commence operations during the development period as
the facilities become available for operational use.

(3) Partial Termination for Non-Development: Subject to
the provisions of Article VII(A) (2) and (3), Article XVI, and Arti-
cle III(B) (2), any other provision in this Agreement to the con-
trary notwithstanding, if LESSEE does not diligently pursue the
necessary permits and authorizations, or, through LESSEE’s fault or
neglect, does not complete and provide the necessary development
plans and specifications in a timely manner so as to reasonably
permit the commencement of construction by the AUTHORITY of the
improvements to Areas NE-1, OE-1, and OE-2 which are contemplated
under Article VII below, or which may be subsequently agreed to in
writing by the AUTHORITY and LESSEE, within twenty-four (24) months
of the issuance of all necessary permits and authorizations to
proceed with such development (or such later date as may be agreed
to in writing by the AUTHORITY and LESSEE, then, at the AUTHORITY's
sole election, LESSEE’s rights and the AUTHORITY's obligations with
respect to the subject portions of Areas NE-1, OE-1, and OE-2 shall
terminate upon the AUTHORITY'’s delivery of a written termination
notice to LESSEE, and any interest in such Area that is conveyed to
LESSEE by the terms of this Agreement shall revert back to the AU-
THORITY.

(4) Occupied Exclusive Areas: The parties acknowledge
that Areas NE-4, NE-5, NE-6, ME-3, LE-3, LE-4, LE-5, LE-6, LE-7,
and LE-8 (each an "Occupied Exclusive Area'") are each currently
occupied, and LESSEE agrees that, except as provided in Article
III(D) (4) below, (a) the AUTHORITY has no obligation to deliver,
and (b) LESSEE has no rights under this Agreement with respect to,
each such Occupied Exclusive Area until such Area has been vacated
and the AUTHORITY notifies LESSEE in writing that such Occupied
Exclusive Area has been vacated. The AUTHORITY agrees to dili-
gently give LESSEE such written notice as soon as practicable after
each Occupied Exclusive Area is vacated, and, upon the AUTHORITY’s
delivery of said notice, the AUTHORITY shall be deemed to have
delivered use and possession to LESSEE of the Occupied Exclusive
Area(s) covered by such notice so that LESSEE can carry out, sub-
ject to the terms and conditions of this Agreement, the develop-
ment, use, and operation of the AUTHORITY's IMPROVEMENTS and TERMI-
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NAL IMPROVEMENTS, including construction of the latter, and to con-
duct marine terminal and stevedoring services for the handling of
general cargo, break-bulk cargo, containers, non-bulk dry cargo,
automobiles, and other cargo, including: the berthing, mooring,
loading and unloading of vessels and feeding tenders, and their con-
tainers, automobiles, and cargo; the provision of fuel, supplies,
ship chandler, port, customs, and shipping agency services; the
rendering of preparation for delivery services, repairs and/or
other services related and incidental thereto, to the vessel and
feeding tenders, cargo, containers, and automobiles, and their Mas-
ter, crew, and passengers; the marshaling, preparation and tran-
shipment of cargo, automobiles, and containers in connection there-
with; the operation of material handling equipment, tractors, and
cranes; and the temporary storage of containers, automobiles, and
cargo in connection or incidental therewith; and all the services
and activities incidental and related thereto under the terms of
this Agreement. In the event that the AUTHORITY fails to deliver
any of the Areas identified in this Article III(B) (4), within thir-
ty-six (36) months from the effective date of this Agreement, and
the total area conveyed under this Agreement is less than 42 cuer-
das, the AUTHORITY shall provide comparable marine terminal exclu-
sive operations areas at the PUERTO NUEVO MARINE TERMINAL AREAS to
make up such difference.

(5) Contracting Rights: Except as provided in Article
VII(A) (1) below as to the design, development, and construction of
the AUTHORITY's IMPROVEMENTS, nothing contained in this Agreement
shall be interpreted or be deemed to restrict LESSEE’s ability, in
connection with the development and operation of the InterMarine
Public Terminal, to freely contract with executives, consultants,
professionals, engineers, architects, medical services, employees,
labor, material, or services providers, contractors and subcontrac-
tors, agents or authorized representatives or similar or incidental
service providers to assist with the operation of LESSEE’s public
terminal, stevedoring, and agency business, and all the services
and activities incidental and related thereto and to the vessels
and feeding tenders and their captains, crew and passengers, ship-
ping containers, automobiles and cargo under the terms of this
Agreement; provided, however, that LESSEE shall not subcontract to
any non-afiliated third party the basic stevedoring and public
terminal handling services to be provided by LESSEE under this
Agreement without the AUTHORITY’s express prior written approval.
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(C) GATE AND ACCESS ROADWAYS:

Subject to the conditions precedent and the additional terms
and conditions herein, the AUTHORITY hereby grants LESSEE, as of
the effective date of this Agreement, and LESSEE so acknowledges,
a license to use all of the Gate and Access Roadway Areas so that
LESSEE may transit to and from the Leased Areas and to carry out
the development and operation of the InterMarine Public Terminal,
and operations and business incidental thereto, under the terms of
this Agreement.

(D) REPRESENTATIONS AND WARRANTIES OF THE AUTHORITY AND
LESSEE; DISCLAIMER BY THE AUTHORITY:

(1) Subject to the terms and conditions of this Agree-
ment, and except as otherwise provided herein, the AUTHORITY hereby
warrants and represents to LESSEE that the AUTHORITY has title over
the Leased Areas, that during the entire term of this Agreement the
AUTHORITY shall maintain rights over the Leased Areas to comply
with the AUTHORITY’s obligations under this Agreement.

(2) LESSEE hereby warrants and represents to the AUTHOR-
ITY that LESSEE has the requisite authority to enter into this
Agreement. The AUTHORITY hereby warrants and represents to LESSEE
that the AUTHORITY has the requisite authority to enter into this
Agreement.

(3) The AUTHORITY and LESSEE shall each deliver to the
other party, at the time of the execution of this Agreement, (a) a
Corporate Secretary’s Certificate certifying, attesting, and tran-
scribing or attaching the text of the corporate actions and reso-
lutions duly authorized and approved by their respective Boards of
Directors approving this Agreement and authorizing the AUTHORITY'’s
Executive Director and INTERSHIP’s President respectively, or other
authorized oficer of each of said signatories, to execute this
Agreement, and (b) a written opinion of their respective corporate
counsel as to the legality and validity of such corporate acts.

(4) The AUTHORITY covenants with LESSEE that the AUTHOR-
ITY will use its best efforts to exercise its rights over the pro-
posed Leased Areas so as to cause the occupants of Areas ME-3, NE-
4, NE-5, NE-6, LE-3, LE-4, LE-5, LE-6, LE-7, and LE-8, to vacate
said Areas as soon as practicable, and to deliver the free and un-
encumbered possession of such Areas to LESSEE, subject to any exis-
ting utility or other easements of record. The AUTHORITY shall
attempt, up to June 30, 1997, to negotiate the relocation of such
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occupants to other sites on terms which are mutually acceptable be-
tween the AUTHORITY and each of such occupants, but shall not cure
any defaulted lease, or extend or grant any additional possessory
rights beyond June 30, 1997, except as may be necessary to relocate
such occupants prior to June 30, 1998 under a legally enforceable
agreement providing for such relocation. In the event such reloca-
tion efforts are unsuccessful, the AUTHORITY shall diligently exer-
cise all legal rights, remedies, and causes of action to obtain the
necessary specific performance, injunction, eviction, or disposses-
sion of the Leased Areas by said occupants so that the Leased Areas
may be delivered to LESSEE in a timely manner. The AUTHORITY shall
notify LESSEE of any legal actions which the AUTHORITY may insti-
tute against any of the occupants of such Leased Areas, and, upon
LESSEE’s written request, the AUTHORITY shall provide LESSEE with
a copy of all pleadings in any such legal actions. LESSEE acknow-
ledges that the time at which LESSEE will receive possession of
such Areas as contemplated by this Agreement may be impacted and
delayed by the Courts or other factors beyond the AUTHORITY’s con-
trol. 1In the event that Area LE-9 is not made available immediate-
ly due to the existing lease agreement, the same shall be delivered
by the AUTHORITY to LESSEE upon the expiration of the present term
of such lease without any extension of said lease by amendment or
otherwise as to Area LE-9.

(5) EXCEPT FOR THE EXPRESS REPRESENTATIONS AND WARRAN-
TIES OR AS OTHERWISE SET FORTH IN THIS AGREEMENT, LESSEE ACKNOW-
LEDGES THAT THE AUTHORITY HAS NOT MADE, AND THE AUTHORITY HEREBY
EXPRESSLY DISCLAIMS AND NEGATES, ANY REPRESENTATION OR WARRANTY,
EXPRESS OR IMPLIED, RELATING TO THE CONDITION OF THE LEASED AREAS,
INCLUDING, WITHOUT LIMITATION, (a) ANY IMPLIED OR EXPRESS WARRANTY
OF FITNESS FOR A PARTICULAR PURPOSE, (b) ANY RIGHTS OF LESSEE UNDER
APPROPRIATE STATUTES TO CLAIM DIMINUTION OF CONSIDERATION OR RETURN
OF THE CONSIDERATION, (c) ANY IMPLIED OR EXPRESS REPRESENTATION OR
WARRANTY WITH RESPECT TO THE AUTHORITY POSSESSING ANY OF THE LICEN-
SES, PERMITS OR OTHER AUTHORITY NECESSARY TO DEVELOP THE LEASED
AREAS AS CONTEMPLATED HEREIN, AND (d) ANY AND ALL IMPLIED WARRAN-
TIES EXISTING UNDER APPLICABLE LAW NOW OR HEREAFTER IN EFFECT.

ARTICLE IV. RIGHTS OF FIRST REFUSAL.

(A) THE FIRST REFUSAL AREAS:

(1) Description of Land: The AUTHORITY is the owner of
certain parcels of land which are described as follows:

@ﬁ% y
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(a) Area NE-2. The developed lot, presently occupied by
Bacardi Corporation for its molasses tank farm, fronting
to the North with Area NE-1, to the East with Area OE-1,
to the South with Area NE-3, and to the West with Roadway
N, consisting of a total of six point zero zero two zero
(6.0020) cuerdas, and identified as Area NE-2 on Exhibit
A.

(b) Area ME-4. The lot to be developed into a marine
terminal operations area, presently occupied by Ismael
Perez ("Perez") pursuant to a long-term lease agreement,
fronting to the North with Roadway CC, to the East with
Area ME-3, to the South with the edge of the Port
property to the North of Kennedy Avenue, and to the West
with Area LE-3, consisting of a total of zero point seven
five four three (0.7543) cuerdas, and identified as Area
ME-4 on Exhibit A.

(c) Area LE-9. The lot to be developed into a marine
terminal operations area, presently occupied by Trailer
Truck Repair Center pursuant to a long-term lease agree-
ment, fronting to the North with Roadway C, to the East
with Area LE-8, to the South with the edge of the Port
property to the North of Kennedy Avenue, and to the West
with additional lands presently being occupied by Trailer
Truck, consisting of a total of one point three seven
three nine (1.3739) cuerdas, and identified as Area LE-9
on Exhibit A.

(2) Grant of Right of First Refusal Right and Option:
The AUTHORITY, subject to the provisos of this Article IV, hereby
grants LESSEE the right of first refusal and, in the event that
said right is exercised in accordance with the terms hereof, the
right to use and lease under the terms of this Agreement, as addi-
tional Exclusive Areas, each of Areas ME-4, LE-9, and NE-2 as to
which such first refusal right is exercised. The areas subject to
this right of first refusal shall be referred to as the "First Re-
fusal Areas". The AUTHORITY further covenants and agrees to notify
LESSEE in the event that any and all of the First Refusal Areas
become available for lease during the term of this Agreement or any
extension thereof.

(3) Exercise of Rights Granted: LESSEE may exercise the

rights granted in this Article IV by giving written notice to the
AUTHORITY of LESSEE’s election to occupy any and/or all of the
First Refusal Areas which become available. In order to validly
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exercise and protect the first refusal rights granted under this
Article IV, LESSEE must give the AUTHORITY written notice of LES-
SEE’s election to lease and occupy the optioned areas under the
terms of this Agreement no later than forty (40) calendar days
after receipt of a formal written notice from the AUTHORITY to the
effect that any one or all of the First Refusal Areas are available
to LESSEE under the terms of this Agreement. The parties hereto
will execute amendments to this Agreement to add any and/or all of
the First Refusal Areas upon any exercise of the first refusal
rights, and reflect the full compliance with the covenants and un-
dertakings contained in this Agreement. LESSEE shall be free to
negotiate and seek from the respective present lessees, right hol-
ders, and/or future lawful authorized assignees of said First Refu-
sal Areas, the early assignment or termination for the benefit of
LESSEE of all or part of their rights over the First Refusal Areas.

(4) Prior Lessee’s Rights: The AUTHORITY and LESSEE
each agree that the terms of this Article IV are not intended to,
and in no event shall be read to, interfere with the right or
ability of any existing tenant or user of Area NE-2 to extend its
lease of its respective area, including through the extension of
the presently existing lease or the execution of any successor
lease with the existing tenant or user.

ARTICLE V. EXERCISE OF RIGHT OF PREFERENCE OVER PREFERENCE AREAS.

(A) (1) Nature of Right of Preference: Except to the extent
that the AUTHORITY exercises its right to permit others to use the
Preference Areas in emergency situations or to save lives, and
subject to the conditions set forth in Article III(A) above and in
this Article V, the Right of Preference granted to LESSEE pursuant
to Article II(A) (1) and (3) above shall operate to prefer LESSEE
over other members of the public in the use of the Preferential
Areas for the purposes and use of all of the services and activi-
ties described in Article III(a) (1) above.

(A) (2) Nature of Rights of Second Preference: Except to the

extent that the AUTHORITY exercises its right to permit others to
use the berthing areas in emergency situations or to save lives,
and subject to the conditions set forth below in this Article V,
the Right of Second Preference granted to LESSEE pursuant to
Article II(A) (2) above shall operate to prefer LESSEE over members
of the public other than NPR, Inc., the holder of the right of
first preference, and its authorized assignees, in the use of
Preferential Area LP2-1 for the purpose and use of all of the
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services and activities described in Article III(a) (1) and (4).
The rights granted hereunder shall be subject and subordinate to
the rights of the AUTHORITY to permit NPR, Inc., and its authorized
assignees, the use of all or part of Area LP2-1, in accordance with
any present or future contract between the AUTHORITY and NPR, Inc.,
and its authorized assignees, and applicable AUTHORITY Regulations.
LESSEE’s use of Preferential Area LP2-1 under this Agreement shall
be coordinated through the AUTHORITY, shall comply with the AUTHOR-
ITY’s Regulations and Articles III and V of this Agreement, and
shall not interfere with the rights of NPR, Inc. and its authorized
assignees.

(B) Use of Preferential Areas: Subject to the foregoing,
each operational use of the Preferential Areas (berthing areas and
Operations Platform and Cargo-in-Transit Areas, and any fixtures
thereof) made by LESSEE, shall be made under individual contracts
between LESSEE and the AUTHORITY as follows:

(1) Single Contract and Use: Each use of the Preferen-

tial Areas made in connection with one berthing of a seagoing ves-
sel and its feeding tenders, shall create a single contract between
the AUTHORITY and LESSEE, which contract shall cover all use of the
Preferential Area in connection with the berthing or service of
such vessel and any feeding tender, including the loading and dis-
charge of the vessel, the handling and temporary storage of out-
bound and inbound cargo and supplies, and the handling of passen-
gers, and shall be subject to all terms and provisions of this
Agreement and to the rules and regulations applicable to the AU-
THORITY’s Port terminal facilities (hereinafter referred to as the
"Tariffs"), including the rates and charges then in effect.

(2) Schedule of Use and Arrival of Vessels: (a) Filing
of Use Schedules: LESSEE shall provide the AUTHORITY a written
"Schedule of Use and Arrival of Vessels" (the "Use Schedule") show-
ing (i) the expected arrivals of seagoing vessels at any of the Pre-
ferential Areas for the next succeeding thirty (30) days, and (ii)
the number of days that each vessel is expected to occupy space at
the berthing areas. This Use Schedule shall be filed no less
frequently than once a month, on or before the eighth (8th) day of
each calendar month, during the effective period of this Agreement.
Each such filed Use Schedule shall be subject to modification or
revision by LESSEE in the next succeeding schedule in order to
accommodate the overlapping or future portion of any such thirty
(30) day period. Without waiving the requirement to file the Use
Schedule, the parties may establish, by mutual written agreement,
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facsimile or other means of written communication to coordinate the
use of the berths.

(b) Assignment and Use of Berths: The Use Schedule or

other agreed upon facsimile or written communication shall consti-
tute an application for a berth assignment, and the AUTHORITY shall
assign the berths as requested by LESSEE, provided (i) that the AU-
THORITY has not already assigned such berths to other vessels, and
(ii) otherwise consistent with the terms of this Agreement. Each
vessel so scheduled and assigned a berthing dock must occupy the
berthing space assigned by the AUTHORITY, and shall not occupy or
move to another berthing area without the prior written consent or
direction of the AUTHORITY. Upon the late or unscheduled arrival
of a vessel to be serviced in the InterMarine Public Terminal and
otherwise entitled to the use of a berthing area covered under the
terms of this Agreement, but not scheduled, LESSEE may exercise its
right of preference only for such period as the AUTHORITY has not
assigned the Preferential Area, or has not otherwise validly sche-
duled the use thereof. Upon notice of the proximate arrival of a
vessel, at the day or time scheduled by LESSEE, the AUTHORITY will
cause the Preferential Areas and scheduled berths to be made avail-
able for such vessel entitled to preferential berthing, and the
AUTHORITY shall cause to move or remove any vessel occupying said
berth at the cost and expense of such third party vessel.

(3) Right to Permit Use: If a Use Schedule furnished by
LESSEE indicates that LESSEE has not scheduled the use of the doc-
kage berth of any of the Preferential Areas, or the AUTHORITY has
not otherwise previously assigned the berth to LESSEE’s serviced
vessels or pursuant to Sub-paragraphs (2) above and (c) below, the
AUTHORITY shall have the right to use, and permit the use by others
for vessels not scheduled by LESSEE of, all or any part of the Pre-
ferential Areas, including the Berthing Areas not in use at the
time by LESSEE for the authorized berthing of vessels. Aall such
assignments shall be made by the AUTHORITY on an equal allocation
basis which does not subject Berths L through O (to the extent com-
pleted and operational) to a greater intensity of use than Berths
E through J of the Puerto Nuevo Marine Terminals as provided in
Sub-paragraph (5) below. The AUTHORITY shall notify LESSEE of each
such assignment of the Preferential Areas within twenty-four (24)
hours of such assignment being made by the AUTHORITY; such notice
shall specify the name of the vessel, the approximate date and time
of arrival, the expected discharge time, and the nature of the car-

go.




AP-96-97(4)-092; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 28

(4) Rendering of Stevedoring Services: As Areas LP2-1

and MP1-1 are made available to LESSEE under the terms of this
Agreement, and/or the improvements outlined under this Agreement to
any of Areas NP1l-1 and OP1-1 and the related facilities are comple-
ted, if not already made available or completed as of the effective
date of this Agreement, herein collectively referred to upon the
completion of such improvements as the "Improved Preferential
Areas", LESSEE is hereby authorized to provide Stevedoring Services
at each of the Improved Preferential Areas. The AUTHORITY may as-
sign from time-to-time, on an equal allocation basis of Berths E
through O of the Puerto Nuevo Marine Terminals as provided in Sub-
paragraph (5) below, third party vessels to the Improved Preferen-
tial Areas to be discharged and serviced by third party stevedoring
entities other than LESSEE, and LESSEE shall not interfere with any
such third party stevedoring operations being accomplished in a
timely and economical manner in accordance with the AUTHORITY’s
regulations and tariffs, and the terms of this Agreement.

Any Stevedoring Services provided by LESSEE in Preferen-
tial Areas LP2-1, MP1l-1, NP1l-1, and OPl-1, as a public terminal,
shall be made available and provided to all members of the public
desiring to use such services at competitive rates in accordance
with LESSEE’s stevedoring agreements or public terminal rates as
shall be filed, to the extent so required, with the appropriate
regulatory agencies with jurisdiction. LESSEE shall provide to the
AUTHORITY copies of LESSEE’s public rates and tariffs as they may
be amended from time to time, and shall maintain copies available
for inspection by any parties interested in using the InterMarine
Public Terminal and its services. LESSEE, as a public terminal
operator, shall handle all vessels that may be reasonably scheduled
into the public terminal facility considering its usage and sche-
duled cargo, except for environmentally hazardous cargo or vessels,
or cargo that may render LESSEE liable or subject to labor contract
disputes, or violation of contractual obligations, or civil or cri-
minal violations of law.

(5) Extent of Rights: (a) Equivalent Assignment Inten-
sity of Berths: The AUTHORITY shall assign during the calendar

year the free unscheduled time of the dockage berths and Preferen-
tial Areas of the InterMarine Public Terminal, not otherwise sche-
duled and reserved by LESSEE, or as to Berth L by NPR, Inc. and its
authorized assignees, or as to Berth M by Bacardi Corporation and
any Special Cargo Vessels limited to such Berths per Article 5(c)
below, in such a manner so that each of such berths is not burdened
with more than its fair share of third-party vessels (including,
for purposes of permitting other third-party vessels, the Bacardi
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Corporation and Special Cargo Vessels) on an equal allocation basis
with all of Berths E through O of the Puerto Nuevo Marine Termi-
nals, subject to their respective intensity of vessel use. This
means that, before assigning any additional third party vessel to
the Berthing Areas within the Preferential Areas, the AUTHORITY
will review the intensity of use for the prior twelve (12) months
of each of Berths E through M initially, and including Berths N and
O as such Berths are developed and become operational (i.e., the
AUTHORITY will determine the number of days each such Berth was in
use), and will not assign any additional third party vessels to any
of Berths L through O if there are other available berths among
Berths E through K which have not been used as much, on a compara-
tive basis for such time period, as any of Berths L through 0, un-
less there are extenuating circumstances requiring such assignment
for the eficient and economical handling of such vessel and its
cargo. No such assignment shall affect the preferential rights to
berth of LESSEE’s previously notified vessels exercising the pre-
ferential right to berth under this Agreement.

(b) Use of Preferential Areas: In order to facilitate
and maximize the eficient and economical use of the Preferential
Areas by LESSEE and by any authorized third parties, a thirty (30)
foot vehicle and equipment access and circulation roadway parallel
to the water’s edge, and a similar access and circulation roadway
connecting such parallel roadway to the Berthing Apron between each
Berth, shall be kept free and clear at all times, and the service
gates of the exclusive terminal area, and the first one hundred
fifty (150) feet of the apron from the water’s edge, shall have
been cleared of all cargo prior to the arrival of any authorized
vessel. All cargo or equipment left on or in such areas shall be
removed by the consignee, terminal operator, or the AUTHORITY if
not promptly removed upon request, at the published cost per the
Port Tariff then in effect, and at the risk and expense of the
carrier and consignee and its third party stevedoring company, to
other available areas within the Preferential Areas so that such
cargo can continue to enjoy any remaining free time after dis-
charge, or demurrage charges, as appropriate. If any trash, de-
bris, or other solid or liquid waste, has been left on the apron by
third parties prior to the commencement of any authorized vessel
operations by LESSEE, such materials may be removed by LESSEE, upon
request by the AUTHORITY, at the cost, risk, and expense of the
responsible carrier, vessel, consignee, or terminal operator, in

accordance with the Port Tariff. The use and cleaning standards
outlined herein shall be referred to as the "Preferential Area Use
and Cleaning Standards." The Authority will amend the Port Tariff

within a reasonable period of time after the effective date of this
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Agreement to require all third party stevedores, users, consignees,
and vessels being assigned use of the Preferential Areas or one of
its berths, to strictly comply with the foregoing Preferential Area
Use and Cleaning Standards. 1In the event that the Port Tariff is
not so amended by July 1, 1997, then INTERSHIP’s obligation to
comply with the foregoing Standards shall be suspended as of July
1, 1997 and continuing until the Port Tariff is amended to incor-
porate such Standards or other standards; thereafter INTERSHIP
shall comply with such standards as may be adopted and established
in the Port Tariff.

(c) Special Cargo: The AUTHORITY has advised LESSEE
that the Preferential Areas of Berth M are presently designated by
the AUTHORITY and the EQB to receive certain bulk loose cargoes
that are subject to fugitive dust upon being unloaded, such as
grounded coal and clinker. Such cargoes are herein designated as
"Special Cargo," and the vessels carrying the same as "Special
Cargo Vessels".

LESSEE and all other users of the Puerto Nuevo Marine
Terminals are expected to cooperate with the AUTHORITY to provide
berthing in the Puerto Nuevo Marine Terminals for vessels to unload
such Special Cargo. The AUTHORITY will not assign to the Preferen-
tial Areas berths more than their respective fair share of such Spe-
cial Cargo Vessels as among all of Puerto Nuevo Berths E through O
which may be authorized by the EQB to receive such vessels, and as
provided in Subparagraph (5) (a) above. The AUTHORITY shall dili-
gently seek authorization to handle such Special Cargo at all of
Berths E through O from the cognizant authorizing agencies. LESSEE
shall not be required by the AUTHORITY to stevedore said Special
Cargo Vessels, although LESSEE may freely so elect, and LESSEE
shall not interfere with any third party stevedore handling such
vessels in accordance with the AUTHORITY'’s Port regulations and in
a manner not inconsistent with the terms of this Agreement.

(6) Right to Require Vessel to Vacate: The AUTHORITY,

in an emergency situation, may require any vessel to vacate a berth
when, in the sole judgment of the AUTHORITY, after consulting and
notifying LESSEE, such action shall be necessary to prevent injury
or damage, or threat of injury or damage, to persons or property
during said emergency.

(7) Report of Use: No later than five (5) working days
after the departure of each vessel, unless other specified in the
Port Tariff, LESSEE shall submit to the AUTHORITY a copy of the
vessel’s Port cargo manifest and a report referred to as the "Re-




AP-96-97-(4)-872; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 31

port of Dockage of Vessel," including the following information and
any other information required under the applicable Port Tariffs:

a. The name of the vessel;

b. The vessel’s gross registered tonnage;

Ce The date and time of arrival of the vessel;

d. The volume and tonnage of actual cargo loaded and
unloaded; and

e. The number of passengers that arrive and leave, if
any.

ARTICLE VI. TERM.

(A) CONSTRUCTION AND DEVELOPMENT TERM: The preliminary deve-
lopment and construction term of this Agreement shall be a period
of five (5) years beginning on the date first appearing on page one
of this Agreement, which shall be the date of the execution of this
Agreement (the "Execution Date"), and ending at midnight (2400
hours) of the day preceding the fifth (5th) anniversary of the Exe-
cution Date (hereinafter, the "Development Term"). In order to
maximize the use of the facilities and the revenues of the AUTHOR-
ITY, the parties anticipate that LESSEE will commence operations
during the Development Term as the facilities become available for
operational use.

(B) THE INITIAL OPERATIONS TERM: Upon the completion of the
Development Term, and beginning immediately upon the expiration of
the Development Term, the initial operations term of this Agreement
shall be for a period of fifteen (15) years (the "Initial Term"),
ending at midnight (2400 hours) on the day preceding the twentieth
(20th) anniversary of the Execution Date.

(C) EXTENSION OF THE INITIAL TERM:

(1) Extension Rights: LESSEE may extend the Initial
Term of this Agreement for up to a total of two (2) additional five

(5) - year extension terms (each an "Extension Term"), for a total
of ten (10) additional years, or an aggregate total potential term
of thirty (30) years (including the Development Term). FEach five

(5) - year Extension Term, if exercised, shall commence immediately
upon the expiration of the previously existing term, and shall end
at midnight (2400 hours) of the day preceding the fifth (5th) anni-
versary of the start date of such five-year term. Each such five-
year term extension right shall be herein referred to as the "Ex-

tension Right".
ééjﬁ&{ Y &
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(2) Exercise of Extension Terms: Provided that LESSEE
is not in a default which is not curable under Article XV below of
any of the terms of this Agreement, either at the time of exercise
of an Extension Right or at the commencement of any Extension Term,
LESSEE may exercise an Extension Term by giving written notice to
the AUTHORITY, no later than twelve (12) months prior to the expir-
ation of the Initial Term, or, after exercise of any Extension
Term, not later than twelve (12) months prior to the expiration of
said Extension Term, which notice shall herein be referred to as
the "Extension Notice". Each such Extension Notice shall be ad-
dressed to the AUTHORITY, shall make reference to this Agreement,
shall state that LESSEE is exercising the Extension Term, and shall
clearly set forth the commencement and expiration date of the then
current term. Upon the AUTHORITY'’s receipt of such Extension No-
tice, and conditional upon LESSEE not being in an incurable default
as set forth above of any of its obligations under this Agreement
as of the commencement of the Extension Term, this Agreement shall
be deemed so extended, subject to the provisions of Article
VI(C) (3) below.

(3) Notice of Non-Intensive Utilization of Facilities:
The AUTHORITY may elect, within fifteen (15) working days of re-
ceipt of an Extension Notice, to provide LESSEE a '"Notice of Non-
Intensive Utilization of Facilities" letter that shall reasonably
describe the basis for the AUTHORITY’s determination that the past
two-year average use of the Leased Areas by LESSEE is twenty per
cent (20%) below the past two-year average gross tonnage and TEU
container use of the other terminals of the Puerto Nuevo Marine
Terminal Areas on an equivalent basis. Any usage for different
cargo types, such as liquid bulk or sugars, molasses, food and
liquor, and automobiles, using the various facilities shall be
taken into account in establishing berthing use and requirements by
LESSEE. Upon receipt of a Notice of Non-Intensive Utilization of
Facilities, LESSEE shall, within fifteen (15) working days after
the date of the Notice of Non-Intensive Utilization of Facilities,
either:

(a) deliver to the AUTHORITY a letter of "Acceptance of
Notice of Non-Intensive Utilization of Facilities™, in which
event LESSEE shall have an eighteen (18) month period, com-
mencing ten (10) months before the expiration of the then
current term, to generate enough volume to bring the Leased
Area to a utilization rate above eighty per cent (80%) of the
referenced average gross tonnage and TEU container use of the
other terminals of the Puerto Nuevo Terminal area on an equi-
valent basis (herein referred to as the "80% Utilization

7 /7
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Rate") and upon such average achievement over a minimum period
of six (6) continuous months during said eighteen (18) month
utilization compliance term, the full five-year term of the
subject Extension Term shall be deemed validated. In the
event LESSEE has met the 80% Utilization Rate test during the
last three (3) months of the eighteen (18) month period, then
and in that event, the utilization compliance term shall be
extended on a month-to-month basis up to three (3) additional
months to allow LESSEE to meet the 80% Utilization Rate test.
If LESSEE fails to achieve the 80% Utilization Rate, LESSEE’s
rights under this Agreement may be terminated by the AUTHORITY
upon delivery of a written termination notice to LESSEE, and,
as soon as practicable thereafter (but in no event later than
ten (10) working days after the date of such termination no-
tice), the parties shall meet or otherwise discuss and agree
upon the terms of LESSEE’s surrender of the Leased Area as
provided in Article VI(C) (3) (b) below; or

(b) deliver to the AUTHORITY a letter of "Surrender of
Facilities", in which event, and as soon as practicable there-
after (but in no event later than ten (10) working days after
the date of such letter), the parties shall meet or otherwise
discuss and agree upon the terms of LESSEE’s surrender of such
portions of the Leased Areas as is necessary to achieve an 80%
Utilization Rate; or

(c) challenge the AUTHORITY's Notice of Non-Intensive
Utilization of Facilities determination pursuant to the proce-
dures set forth in Article XXXII below. LESSEE’s challenge
submission shall set forth such data concerning LESSEE’s uti-
lization of the Leased Areas, including the adjacent or alter-
native berth areas, as is necessary for the AUTHORITY to make
a utilization determination in accordance with the terms of
Article VI(C) (3) above. However, any such challenge by LESSEE
will not serve to extend the eighteen-month compliance period
afforded under subparagraph (a) above, and, if LESSEE’s chal-
lenge is not sustained, and if LESSEE has not established its
compliance as set forth in subparagraph (a) above, then the
remaining provisions of that subparagraph shall apply.

ARTICLE VII. CONSTRUCTION OF THE TERMINAL FACILITIES.

(A) RESPONSIBILITIES OF LESSEE FOR THE DEVELOPMENT.
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(1) Development Master Plan: LESSEE and the AUTHORITY

have agreed upon certain improvements to the Leased Areas which are
described in Exhibit B to this Agreement, and which, as completed,
together with the Leased Areas, will comprise the InterMarine Pub-
lic Terminal. Certain of these improvements (i.e., AUTHORITY's IM-
PROVEMENTS) are intended to increase the permanent value of the
Leased Areas as a marine terminal and as assets of the AUTHORITY,
and will be constructed and paid for by the AUTHORITY, and shall
become the property of the AUTHORITY as they are constructed and
installed in the Leased Areas. 1In addition, title to any improve-
ments made by LESSEE at its own expense to structurally reinforce
the quay apron platform for cranes or ramps shall immediately vest
in the AUTHORITY as an integral part of the platform as such im-
provements are implemented. The parties agree that, except as
otherwise provided herein or directed in writing by the AUTHORITY,
LESSEE shall be responsible for (i) obtaining all permits and other
authorizations necessary and appropriate for the design, develop-
ment, and construction of the AUTHORITY’'s IMPROVEMENTS (collective-
ly, "Permitting Services"), and (ii) providing (or contracting for
the provision of) designs, including as appropriate all architec-
tural plans and technical drawings (collectively, "Design Servi-
ces"), for the AUTHORITY’s IMPROVEMENTS. The parties further agree
that, except as otherwise provided herein or directed in writing by
the AUTHORITY, the AUTHORITY shall be responsible for contracting
for any other services or materials necessary or appropriate to
implement the AUTHORITY’s IMPROVEMENTS. All Permitting Services
and Design Services shall be provided by LESSEE in compliance with
the terms of this Agreement, including without limitation Article
VII(A) (2) below and, provided that said Permitting Services and
Design Services are performed in compliance with said terms, shall
be paid for by the AUTHORITY in accordance with the terms and con-
ditions set forth in this Agreement.

The parties also agree that, except as otherwise directed
in writing by the AUTHORITY, LESSEE shall be responsible for the
design, development, and construction or other implementation of
the TERMINAL IMPROVEMENTS, including all costs associated with said
TERMINAL IMPROVEMENTS. LESSEE shall comply with the terms of this
Agreement, including without limitation Article VII(A) (2) below, in
connection with the design, development, and construction or other
implementation of the TERMINAL IMPROVEMENTS.

(1.1) Target Development Schedule: LESSEE shall be
responsible for the design and development of a public marine ter-
minal on the Leased Areas under the terms of this Agreement. Pro-
vided that LESSEE receives the permits and requisite financing and
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consent from the AUTHORITY, LESSEE will cause, through its contrac-
tors, architects and engineers, the diligent design and development
in phases of the InterMarine Public Terminal as more fully describ-
ed in the following target development schedule (the "Target Deve-
lopment Schedule") :

(i) Phase One: LESSEE shall first complete the improve-
ment of Areas Preferential Areas LP2-1 and MPl-1, and Areas
ME-1 and ME-2, within six (6) months of this Agreement becom-
ing effective, except as set forth below. As contemplated by
the parties, Area ME-2 required substantial improvements, in-
cluding sub-surfacing, asphalt pavement, and fencing, which
have been completed pursuant to the Pier M Interim Agreement.
Area ME-1 will require similar improvements as Area ME-2,
since the existing asphalt surface is only two to three inches
(2™ - 3") and does not have an adequate sub-base to support
heavy container trafic. Area MPl-1 will require cleaning,
surface capital repairs, and adequate security fencing, and
such improvements to the bulkhead and berthing areas, inclu-
ding the installation of fenders, as may be determined neces-
sary after proper technical consultation and inspection. Bas-
ed upon LESSEE’s preliminary estimates, the total cost of this
work will be approximately ONE MILLION TWO HUNDRED THOUSAND
DOLLARS ($1,200,000). The work on Area ME-1 will only be par-
tially completed during the aforesaid six (6) months, and will
be coordinated and completed with the final location and con-
struction of the break-bulk and customs warehouse discussed in
Phase Seven below. All improvements described as a part of
Phase One shall be AUTHORITY'’s IMPROVEMENTS as and when com-
pleted, and shall be designed, constructed, and otherwise
implemented by or on behalf of LESSEE.

(ii) Phase Two: Areas OE-2 and NE-3 shall be developed
next and completed prior to December 31, 1997, or within
twelve (12) months after the receipt of all requisite permits
and approvals. LESSEE shall remove and sell so much of the
sobrecargo material presently in Area OE-2 as is advisable and
necessary for the clearing and development of such Area, and
shall credit the proceeds of the sales of such material
against the development costs of AREA OE-2, and shall provide
the AUTHORITY a written accounting of such sales and suppor-
ting documents. LESSEE estimates that the development cost of
these Areas will be approximately ONE MILLION SIX HUNDRED
THOUSAND DOLLARS ($1,600,000) based upon preliminary estimates
of $150,000 per cuerda for the development of Area OE-2, and
$120,000 per cuerda for the development of Area NE-3, for the
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subsurface work, surfacing, mechanical and electrical infra-
structure, lighting, and fencing. All improvements described
as a part of Phase Two shall be AUTHORITY IMPROVEMENTS as and
when completed. With the exception of the removal and sale of
the sobrecargo in Area OE-2, which shall be the responsibility
of LESSEE, all other improvements described as a part of Phase
Two shall be made as follows: (a) LESSEE shall be responsible
for Design Services and Permitting Services, and (b) the AU-
THORITY shall have the power to contract for and control the
construction and implementation of all other improvements des-
cribed as a part of Phase Two.

(iii) Phase Three: The next phase contemplates the deve-
lopment of the access bridge from Kennedy Avenue to the Inter-
Marine Public Terminal between Areas N-5 and NE-6, title to
which will be transferred to the AUTHORITY immediately upon
completion of the same. Construction contract awards should
commence within thirty (30) days after the receipt of all re-
quisite construction permit approvals, receipt of endorsements
of the Puerto Rico Department of Transportation of the access,
and the requisite approval of the AUTHORITY. Up to the amount
of FIVE HUNDRED THOUSAND DOLLARS ($500,000) of the costs of
this work, when developed, will be charged as AUTHORITY'’s IM-
PROVEMENTS, and the AUTHORITY will be responsible for any Gov-
ernment agency impact fees in the event of any assessment
thereof. The balance of the cost will be paid by LESSEE. All
improvements described as a part of Phase Three shall be AU-
THORITY’s IMPROVEMENTS as and when completed, and shall be
designed, constructed, and otherwise implemented by, or on be-
half of, LESSEE.

(iv) Phase Four: It is anticipated that Areas ME-3, NE-
4, NE-5, and NE-6, which total approximately 5.8801 cuerdas,
shall be developed concurrently with Phase Two or next as such
areas are made available to LESSEE by the AUTHORITY. LESSEE
estimates that the cost of this work will be around SEVEN HUN-
DRED AND FIVE THOUSAND DOLLARS ($705,000) based upon prelimi-
nary estimates of $120,000 per cuerda for sub-surfacing, as-
phalt pavement, fencing, storm sewer, other mechanical and
electrical infrastructure, roadway construction, and the cost
of removal or improvement of the electrical substation located
in or adjacent to Area ME-3, depending on its service capabi-
lity. The cost of environmental removal of any oil from the
electrical substation transformers, if required, is not inclu-
ded in this estimate. All improvements described as a part of
Phase Four shall be AUTHORITY’s IMPROVEMENTS as and when com-
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pleted. All improvements described as a part of Phase Four
shall be made as follows: (a) LESSEE shall be responsible for
Design Services and Permitting Services, and (b) the AUTHORITY
shall have the power to contract for and control the construc-
tion and implementation of all other improvements described as
a part of Phase Four.

(v) Phase Five: It is anticipated that Areas ME-4, LE-
3, LE-4, LE-5, LE-6, LE-7, LE-8, and LE-9, which total
approximately 14.4563 cuerdas, shall be developed during the
nine (9) months following the delivery of such areas to LESSEE
by the AUTHORITY. LESSEE estimates that the cost of this work
will be around ONE MILLION SEVEN HUNDRED AND FIFTY THOUSAND
DOLLARS ($1,750,000) based upon preliminary estimates of
$120,000 per cuerda for sub-surfacing, asphalt pavement, fenc-
ing, storm sewer, and other mechanical and electrical infra-
structure. All improvements described as a part of Phase Five
shall be AUTHORITY’s IMPROVEMENTS as and when completed. Aall
improvements described as a part of Phase Five shall be made
as follows: (a) LESSEE shall be responsible for Design Ser-
vices and Permitting Services, and (b) the AUTHORITY shall
have the power to contract for and control the construction
and implementation of all other improvements described as a
part of Phase Five.

(vi) Phase Six: This phase contemplates the development
of the bulkhead and operations platform apron of Preferential
Areas NP-1 and OP-1, with a total of approximately 225,000
square feet of apron platform, and the development of the ad-
joining terminal Areas NE-1, OE-1lA, OE-1B, and OE-1C. This
phase also will include any reinforcement of the platform to
handle cranes, which cost shall be covered by LESSEE, but, as
installed, title to said reinforcement improvements shall im-
mediately vest in the AUTHORITY as an integral part of the
platform. The development of these areas shall not begin
until the receipt of any requisite permits from the U.S. Corps
of Engineers and all requisite construction permits approvals
and endorsements, including the requisite approval of the AU-
THORITY. The AUTHORITY shall use its reasonable efforts to
issue construction contracts as soon as practicable after LES-
SEE has obtained all requisite construction permits approvals
and endorsements, including the requisite approval of the AU-
THORITY. Work may be carried out in one or more phases, de-
pending on the approvals of one or more of the quay’s bulk-
heads and platforms. The parties hereto shall use their res-
pective reasonable efforts to complete the construction and
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development of each of the Terminals N and O berthing and
preferential operations areas, in phases, within two (2) years
after final approval of the respective construction permits by
the federal and insular governmental agencies with jurisdic-
tion over the construction permitting process. LESSEE esti-
mates that the cost of this work will be no less than TWELVE
MILLION DOLLARS ($12,000,000) based upon preliminary estimates
of outside knowledgeable contractors and consultants premised
on redesign of the work. All improvements described as a part
of Phase Six shall be AUTHORITY IMPROVEMENTS as and when com-
pleted. All improvements described as a part of Phase Six
shall be made as follows: (a) LESSEE shall be responsible for
Design Services and Permitting Services, and (b) the AUTHORITY
shall have the power to contract for and control the construc-
tion and implementation of all other improvements described as
a part of Phase Six.

(vii) Phase Seven: Promptly upon the Area NP-1 terminal
operations area becoming available for such construction (or
earlier if the warehouse is to be built at Area ME-1), LESSEE
will commence construction of a break-bulk and customs ware-
house building of approximately one hundred thousand square
feet (100,000 sg. ft), with ofices and operating facilities.
Preliminary plans call for the construction of the warehouse
in Areas NE-1 or ME-1. LESSEE estimates that the cost of this
work will be around FOUR MILLION DOLLARS ($4,000,000) based
upon preliminary construction estimates given by outside know-
ledgeable consultants. The AUTHORITY'’s share of the cost of
this building shall be the first TWO MILLION DOLLARS
($2,000,000). LESSEE shall be responsible for all costs of
the break-bulk and customs warehouse building in excess of
such TWO MILLION DOLLARS ($2,000,000). The warehouse shall be
designed, contracted, constructed, and otherwise implemented
by LESSEE. Title shall be shared on the basis of the pro rata
contributions of each of the AUTHORITY and LESSEE to the total
development costs of the warehouse.

(viii) Phase Eight: Provided that LESSEE is able to ac-
quire proper and suficient rights to use and develop Terminal
L from the holder of the first preference rights, the AUTHOR-
ITY shall reasonably cooperate with LESSEE to make Terminal L
available for development and reinforcement work to extend
LESSEE’s cranes to said site. Any reinforcement work to per-
mit the extension of the cranes to Terminal L will be carried
out at LESSEE’s sole cost and expense, and shall not interfere
with the rights of the holder of the Terminal L first prefer-
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ence rights. All improvements described as a part of Phase
Eight shall be AUTHORITY’s IMPROVEMENTS as and when completed,
and shall be designed, constructed, and otherwise implemented
by or on behalf of LESSEE.

(1.2) Conditions of Development: All development, de-
sign, construction, or other improvements (including AUTHORITY'’s
IMPROVEMENTS and TERMINAL IMPROVEMENTS) by LESSEE under this Agree-
ment shall be carried out in accordance with the following addi-
tional terms and conditions:

(i) No development, design, construction, or other im-
provements shall be initiated by LESSEE, or, in the case of
AUTHORITY'’s IMPROVEMENTS, be reimbursable by the AUTHORITY,
unless a formal plan for such portion of development, design,
construction, or other improvements, in such form as is rea-
sonably acceptable to the AUTHORITY, has been submitted to,
and approved in writing by, the AUTHORITY, which formal
approved plan shall be referred to as a "Formal Plan". Each
such Formal Plan shall include, without limitation, (1) appro-
priate descriptions, designs, and drawings necessary to des-
cribe, in reasonable detail, the proposed project, (2) identi-
fication of all required licenses, permits, and other appro-
vals (including any environmental permits or approvals requir-
ed from United States federal or Puerto Rico authorities), (3)
a ceiling price for the project, including all costs and ex-
penses of any kind (the "Project Ceiling Price"), which shall
not be exceeded by LESSEE without the prior written approval
of the AUTHORITY, (4) the estimated time for completion, and
(5) a description of which proposed improvements are AUTHOR-
ITY’s IMPROVEMENTS and which proposed improvements are TERMI-
NAL IMPROVEMENTS.

(ii) All contractors and/or subcontractors and/or sup-
pliers utilized by LESSEE for any of the phased development
work described in Article VII(A) (1.1) above shall be accepta-
ble to the parties and subject to the prior written approval
of the AUTHORITY.

(iii) All contracting under this Agreement by LESSEE,
including any capital maintenance and/or replacement of any
AUTHORITY’'s IMPROVEMENTS estimated to cost more than Twenty-
Five Thousand Dollars ($25,000) shall be generally in accor-
dance with standard construction industry bidding and con-
tracts as prescribed in the standard Contract Documents and
General Terms and Conditions of the American Institute of
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Architects ("AIA"), as amended and supplemented to include any
and all applicable clauses required by any applicable law,
regulation, and/or Executive Orders, which contract documents
and exhibits shall be hereinafter referred to as the "AIA Con-
tract Documents". LESSEE shall request, to the extent availa-
ble in the market, three (3) proposals from pre-qualified con-
tractors or bids from responsible contractors for all con-
struction of AUTHORITY’s IMPROVEMENTS estimated to cost more
than $25,000, including the berthing and operating platform
areas in Terminals N and O, the warehouse building (Phase Sev-
en), the access bridge roads (Phase Three), and the subsurface
and asphalt work. All minor construction work having an esti-
mated total cost of less than Twenty-Five Thousand Dollars
($25,000) shall be carried out by competent contractors at
generally available market prices as certified by the Project
Architect or Engineer.

(iv) Prior to commencing any construction or other im-
provements under this Agreement, LESSEE and/or its contractors
or subcontractors shall have obtained all required licenses,
permits and other approvals.

(2) Timeliness of Permit and Construction Process: The
orderly and timely development of the facilities described in this
Article will depend upon the timely obtaining of all requisite
licenses, permits, and other approvals in accordance with applica-
ble law and regulation, and the timely bidding, contracting, and
supervising of construction by the respective responsible party,
subject to any delays under Article XVI of this Agreement. Both
LESSEE and the AUTHORITY undertake and agree to cooperate in a
diligent and timely manner to resolve any development issues as
they arise.

(3) Dredging of Berthing Areas:
(a) Short Term Maintenance Dredging: The AUTHORITY

will, to the extent necessary, dredge, or cause the maintenance
dredging of, the berthing areas in front of Berth K and Preferen-
tial Areas LP2-1 and MP1l-1, to the present authorized depth of
thirty-two (32) feet, which obligation shall commence within six
(6) months after the date of execution of this Agreement and shall
be timely executed until completed, provided that LESSEE has com-
menced and is timely proceeding with its performance obligations
under this Agreement, and subject to the AUTHORITY obtaining all
necessary permits or other authorizations for such dredging and
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ocean and/or cost-effective land disposal of the dredging mater-
ials, which permits the AUTHORITY will seek diligently.

(b) Dredging of the Puerto Nuevo Channel and Berthing
Areas: The AUTHORITY has advised LESSEE that there is a plan,
which has been approved by the U.S. Army Corps of Engineers, for
the dredging of the Puerto Nuevo channel and berths to a depth of
thirty-nine (39) feet, and, subject to the availability of funds,
the AUTHORITY will dredge Berths L and M, and Berths N and O to the
extent the development of such Berths is authorized, and Berth K in
the event that the development of Berth N is not authorized, to a
depth of thirty-nine (39) feet or such other greater depth as may
be agreed by the AUTHORITY and the Corps of Engineers, if the
dredging plan is funded and implemented.

(c) Permanent Maintenance Dredging: The AUTHORITY will
use its reasonable efforts, to the extent necessary, and subject to
the availability of funds, to dredge or cause the periodic mainte-
nance dredging of Berths L and M, and Berths N and O to the extent
that the development of such Berths is authorized and completed,
and Berth K in the event that the development of Berth N is not
authorized and completed, to maintain a depth of thirty-nine (39)
feet or such other greater depth as may be agreed by the AUTHORITY
and the Corps of Engineers.

(4) Uncertainty of Development of Areas NP1-1, OP1-1,
NE-1, and OE-l1: The AUTHORITY has advised LESSEE that the con-
struction and development of all or parts of Areas NP1-1, OP1l-1,
NE-1, and OE-1 may not be permitted by the U.S. Army Corps of Engi-
neers or other agencies with jurisdiction over such Areas. More-
over, some or all of such Areas may not be developed if the AUTHOR-
ITY, in its sole discretion, determines that the development there-
of would be economically unfeasible because of environmental miti-
gation costs or otherwise. In the event that Areas NP1-1 and OP1l-1
are not developed to a minimum length of nine hundred (900) feet,
the AUTHORITY will ensure INTERSHIP comparable Guaranteed Berthing,
within the meaning of Article VIII((A)(3) below, covering any
shortfall, at the adjacent Berths J, K, and L, and the AUTHORITY
will not object, and will consent on the existing terms, to any
permanent transfer to INTERSHIP of NPR’s first preference rights at
Pier L which INTERSHIP may be able to negotiate with NPR, in which
case the foregoing obligation to provide comparable Guaranteed
Berthing shall terminate. In the event that Area NE-1 is not
developed, and INTERSHIP has to site its proposed Warehouse
elsewhere within the Leased Areas, then the AUTHORITY shall provide

Z% y &

L/




AP-96-97-(4)-092; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 42

INTERSHIP additional marine terminal areas, with comparable
acreage, at or in the vicinity of the InterMarine Public Terminal.

(5) Redesign of Work: Redesign work of the previously
existing plans for the construction and development of the M, N,
and O Terminals berthing and preferential operations areas will be
necessary to provide for reenforcement and to upgrade to current
operations standard, since such plans and concepts date to the ini-
tial development of the Puerto Nuevo facilities. The incremental
cost of reinforcing the platform to install LESSEE’s cranes and/or
any Ro-Ro ramps shall be at LESSEE’s sole cost and expense.

(6) Coordination and Approvals: The parties will coor-
dinate, cooperate, and be accessible with respect to meeting with
the architects, engineers, and consultants during the permitting
and design process for the development of the InterMarine Public
Terminal. LESSEE may contract with and retain architects, engi-
neers, and consultants to assist with those improvements contem-
plated under this Agreement that are the responsibility of LESSEE
under this Agreement. LESSEE shall coordinate with the AUTHORITY
in obtaining the requisite licenses, permits, and other consents
and approvals for the development of the InterMarine Public Termi-
nal. LESSEE shall submit a copy of all proposed contracts to the
AUTHORITY for its written approval prior to entering into such con-
tracts. Time is of the essence in the development of the InterMar-
ine Public Terminal.

(7) Joint Management Committee: A joint committee (the
"JOINT MANAGEMENT COMMITTEE") shall be created as soon as practi-

cable after the execution of this Agreement, consisting of one rep-
resentative appointed by each of LESSEE and the AUTHORITY. The
parties may appoint an additional consultant or engineer who or
which shall be approved by both parties. The JOINT MANAGEMENT COM-
MITTEE will meet monthly to assist in the coordination of the pro-
ject, and shall submit what is referred to as a "Monthly Progress
Report" to both parties summarizing the progress of the permitting,
development and construction of the project, including identifica-
tion of any potential problems affecting the timely execution or
cost of the work.

(8) Public Roadways: The AUTHORITY, at its cost, shall
repair and improve the Gate and Access Roadways within the Inter-
Marine Public Terminal area, which improvements shall be completed
within twelve (12) months from the execution date of this Agree-
ment.
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(B) AUTHORITY’'S OBLIGATION TO ASSIST IN THE DEVELOPMENT:

(1) Corporate Action and Permits: The AUTHORITY shall

diligently pursue and authorize, through any appropriate action of
its Board of Directors or other appropriate AUTHORITY action, any
aspects of the development and construction of the bulkheads, the
Intermarine Public Terminal, and the dredging of the channels and
the berthing and docking areas in front of the Leased Areas, that
require AUTHORITY approval. The AUTHORITY shall diligently review
and approve, through its Board of Directors or other appropriate
action, sign, and timely authorize filing of any necessary permit
applications properly prepared by LESSEE, or its architects and
engineers, and submitted to the AUTHORITY for the development and
financing of the InterMarine Public Terminal. Subject to applica-
ble laws and regulations, and the AUTHORITY’s exercise of its rea-
sonable discretion, the AUTHORITY shall sign and authorize all cus-
tomary and necessary new or amended endorsement requests and permit
applications required to design, develop, construct, install, com-
plete, and/or refurbish the AUTHORITY’s IMPROVEMENTS and TERMINAL
IMPROVEMENTS.

(2) Use and Delivery of Existing Studies: The AUTHORI-
TY, without any representation or warranty with respect thereto,
agrees to make available in a timely manner all existing studies,
master plan(s), designs, drawings, surveys, and plans relating to
the proposed development which are in the possession of the AUTHOR-
ITY. The AUTHORITY hereby grants to LESSEE any right which the
AUTHORITY may have to use the same and incorporate them in the de-
velopment of the InterMarine Public Terminal. The AUTHORITY agrees
to assist LESSEE by (a) delivering copies of all permitting process
files and correspondence that the AUTHORITY has in its possession,
including any new correspondence received or information obtained
by the AUTHORITY hereafter, and (b) to the extent that the AUTHOR-
ITY has a right to such materials, reasonably assist LESSEE in ob-
taining from any consultants, architects and engineers all existing
studies, borings, engineering reports, environmental assessments or
statements, plans, specifications, construction permits and appro-
vals, which are pertinent to the proposed development of the Inter-
Marine Public Terminal.

(3) Sunken Vessels: Subject to applicable laws and
regulations, the AUTHORITY shall timely remove, or diligently cause
the removal of, any sunken vessels or other obstructions to naviga-
tion in front of Area MP1l-1 and such portions of Areas NP1-1 and

OP1l-1 as may be developed.
Vi V4
/4
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(4) Environmental Mitigation Cost: Subject to applica-
ble laws and regulations, and the availability of funds, the AU-
THORITY shall provide the necessary funding, obtain permits, and
authorize or carry out any work necessary to insure proper environ-
mental protection to the areas being developed, including any miti-
gation cost.

(5) AUTHORITY’s Default in Performance: To the extent
that the AUTHORITY defaults with respect to its obligations under
the preceding Sub-paragraphs (B) (3) and (4), and the AUTHORITY,
after having been given thirty (30) calendar days written notice to
such effect by LESSEE, continues to fail to timely perform and com-
plete such obligations, LESSEE, at its sole discretion, may elect,
without waiving any other rights or remedies at law or equity, to
proceed with the work for the AUTHORITY'’s account. Such cost shall
be considered part of the cost of the AUTHORITY’s IMPROVEMENTS, and
shall be reimbursed by the AUTHORITY as Approved Costs or through
a set-off against any payments due to the AUTHORITY under this
Agreement.

(C) DEVELOPMENT RIGHTS ON THE LEASED PREMISES:

(1) Basic Utility Infrastructure: Subject to LESSEE’s
duty to coordinate with and comply with the rules of the appropri-

ate utility, the AUTHORITY hereby grants LESSEE the right to con-
nect to, use, and improve all existing telephone public utility,
power, storm sewer, water, and sanitary sewer supply or service
lines located within the boundary of the Leased Areas, and, as may
be necessary to develop and operate the Leased Areas as the Inter-
Marine Public Terminal, within the Puerto Nuevo Marine Terminal
Area. The AUTHORITY shall only cover, as part of the cost of the
AUTHORITY's IMPROVEMENTS, the cost to supply and connect to the
basic utility infrastructure, including substations, to the Inter-
Marine Public Terminal area and the cost of constructing the cen-
tral distribution of such utilities within the Leased Areas, as
usual and necessary for a modern public terminal. LESSEE shall be
responsible for the cost of the connections from the central dis-
tribution facilities to any private facilities or other installa-
tions, including, without limitation, within any warehouse, ofice
building, or other TERMINAL IMPROVEMENTS in the Leased Areas. All
operating utility costs are strictly for LESSEE’s account.

(2) Authorization to Develop and Requisite Consent:
Subject to the terms and conditions hereof, LESSEE is hereby au-
thorized to carry out all activities necessary or incidental to
grubbing, cleaning, the removal of existing structures, and the de-
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sign, construction and development of the roadways, site improve-
ments, and infrastructure necessary and convenient to develop, on
the Leased Areas, the AUTHORITY’s IMPROVEMENTS and the TERMINAL IM-
PROVEMENTS. All such work shall be carried out in accordance with
applicable laws and regulations. All improvement work pursuant to
this Agreement shall be subject to the prior written approval and
consent of the AUTHORITY. Said consent shall not be unreasonably
denied, withheld or delayed, so long as the proposed work stipula-
ted in this Agreement is cost effective for a modern international
public terminal facility.

(3) (a) Gate and Access Roadway Areas: As set forth in
Article VII(A) (8) above, the AUTHORITY, at its own cost, shall re-
pair and improve the Gate and Access Roadway Areas, which work
shall commence within six (6) months after the execution date of
this Agreement. Pothole repair and maintenance will commence with-
in thirty (30) days of execution of this Agreement, and will be
carried out periodically as required.

(3) (b) Roadway Areas Construction and Relocation: LES-
SEE is hereby authorized to seek and obtain the necessary permits,
and to design, develop, and construct upon the AUTHORITY's approval
of Formal Plans, as part of the Gate and Access Roadway Areas, an
additional entrance and exit to Kennedy Avenue, at any point in the
South boundary of the Leased Areas with Kennedy Avenue, including
the construction of any necessary bridges over the drainage ditch
to improve the access to the Leased Areas, title to which will be
transferred to the AUTHORITY immediately upon completion of the
same. The aggregate cost of such additional entrance and exit to
the Leased Area, including any necessary bridge, shall be covered
by the AUTHORITY up to the amount of FIVE HUNDRED THOUSAND DOLLARS
($500,000), and the AUTHORITY shall be responsible for any Gov-
ernment agency impact fees in the event of any assessment thereof,
as AUTHORITY’s IMPROVEMENTS. LESSEE, at its cost and expense,
shall cover any costs over such AUTHORITY’s contribution.

(4) Installation and Definition of TERMINAL IMPROVE-

MENTS ¢

(a) Terminal Improvements: Subject to the AUTHORITY’s
prior written consent and approval of Formal Plans, LESSEE has the
right, at its option and sole expense, to carry out upon the Leased
Areas all necessary work to reinforce the preferential and exclu-
sive areas to permit the support, installation, and operation of
cranes, Ro-Ro ramps, and other cargo handling structures and equip-
ment, and to build and develop in the Exclusive Areas such addi-
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tional warehouses, ofices, maintenance and repair shops, and other
structures and improvements as may be necessary or convenient for
the safe and eficient operation of the InterMarine Public Terminal
and the handling, storage, and preparation of the cargo, machinery,
and automobiles handled through the InterMarine Public Terminal.
All such buildings and improvements, all other improvements built
at LESSEE’s cost upon the Leased Areas which are not otherwise con-
sidered an AUTHORITY’s IMPROVEMENT, and the improvements so desig-
nated on Exhibit B shall be herein referred to as the "TERMINAL IM-
PROVEMENTS" .

(b) Installation of Fixtures and Signs: At its own cost
and expense, LESSEE may install signs relating to its business and
any additional fixtures necessary for its activities in such a man-
ner as not to deface or injure the AUTHORITY’s IMPROVEMENTS. LES-
SEE shall not install such signs or fixtures without the AUTHORI-
TY’s prior written approval, which, subject to applicable rules and
regulations, shall not be unreasonably denied, withheld, or delay-
ed.

(5) Definition of AUTHORITY’S IMPROVEMENTS: The term "AU-
THORITY’s IMPROVEMENTS" as used herein shall mean and include the
improvements outlined in Item A of Exhibit B to this Agreement and
shall include, by way of example, but not limited to, all of the
following, subject to the AUTHORITY’s prior written approval of
related Formal Plans; all customary and necessary soil studies and
technical investigations; boundary surveys; environmental reports
and surveys; necessary technical reports of consultants; design and
engineering work, including plans, drawings, and specifications;
all labor, materials, and equipment; construction equipment, sup-
plies, management, and supervision; direct and indirect cost and
overhead; and the cost of the work as defined and normally charge-
able under the AIA Contract Documents, including any financing cost
and related interest and costs prior to the funding of the Project
Financing and first payment thereunder, required for the completion
of the following:

(a) Paved Operations Areas: Clearing, grading, support fil-

ling, sub-surface and surface asphalt or concrete paving, sur-
facing, and soil stabilization work throughout the Leased
Areas, as required for the purposes and uses granted to LESSEE
under this Agreement.

(b) Bulkheads and Pier: Construction, installation,
structural repair, replacement, and reinforcement of pier,
piling, steel bulkheads, related dolphins and defenses, and
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structural reinforcement (except the structural reinforcement
for the installation of any cranes to be covered by LESSEE
under the terms of Article VII(A) (1.1) (viii) above).

(c) Permanent Structure and Improvements: Other permanent
structures as may be required for the proper and customary

operation of the Leased Areas as a modern marine public termi-
nal, including such permanent infrastructure, storm sewer and
drainage works, roadways, and the bridge described in Article
VII(C) (3) (b) above, water, sewer, electrical energy supply and
substations, telephone and telecommunications basic infra-
structure and off-site connections to a central distribution
point, fire protection connections equipment, surfaces, fen-
ders, backstops, perimeter security fencing, entrance gates,
terminal and area public lights, permanent improvements, capi-
tal replacement and refurbishing of surface and infrastructure
equipment and installations, dredging of the front of the
bulkhead area, the warehouse building as described in develop-
ment Phase Seven in Article VII(A) (1.1) (vii) above to the ex-
tent of the AUTHORITY's contribution to the costs thereof, and
other basic permanent structures, facilities, and improvements
required by law for the safe and eficient operations of the
InterMarine Public Terminal.

(d) Right to Designate Additional AUTHORITY’s IMPROVEMENTS:

(1) Updating Exhibit B: From time to time, and pursuant
to the terms and conditions of this Agreement, the parties
hereto may amend Exhibit B to include such additional improve-
ments, capital maintenance, and refurbishing as the parties
may mutually deem advisable or required under law and applica-
ble regulation, and/or customary and necessary for the conti-
nued safe and eficient operation of the InterMarine Public
Terminal. Any designation or amendment to Exhibit B under
this paragraph must be in writing, approved by the AUTHORITY's
Board of Directors to the extent necessary, and subscribed by
the Executive Director or, in his absence, by the Deputy
Director or other duly designated and authorized oficer of
the AUTHORITY.

(2) Special Designations by the Parties: The parties
further agree that nothing contained in this Agreement shall
limit the right of the parties to designate, by mutual written
agreement, any and all of the TERMINAL IMPROVEMENTS, due to
their permanent nature and use, as AUTHORITY’s IMPROVEMENTS,
subject to adequate compensation or other arrangements accep-
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table to the parties. If LESSEE specifically requests that
TERMINAL IMPROVEMENTS be developed as an AUTHORITY’s IMPROVE-
MENT because of the nature or permanent value to the Inter-
Marine Public Terminal, and the AUTHORITY so agrees in wri-
ting, then and in that event, upon completion of the credit or
reimbursement by the AUTHORITY of the Approved Cost of said
improvements, LESSEE shall pay to the AUTHORITY, any corres-
ponding and mutually agreed market rental (which has not
otherwise previously established) for the facility in accor-
dance with the AUTHORITY’s Tariffs. Any such action that
falls outside the scope of the Executive Director’s authority
shall be subject to prior written approval by the AUTHORITY's
Board of Directors.

(3) Title for Additional or Re-Designated AUTHORITY's

IMPROVEMENTS: Any additional items added or re-designated
pursuant to this Article VII(C) (5) (d) shall be the property of
the AUTHORITY under the terms of this Agreement, and title to
any then existing property shall be transferred to the AUTHOR-
ITY’s name.

(D) PAYMENT OF THE COSTS OF THE AUTHORITY'S IMPROVEMENTS :

The AUTHORITY has obtained project financing in the amount of
Twenty-Five Million Dollars ($25,000,000) from the GDB (the "Pro-

ject Financing"), and agrees to utilize said Project Financing, in
conformity with the terms and conditions thereof, to pay the Ap-
proved Costs. It is of the essence of this Agreement that sufi-

cient funds be contractually made available under the AUTHORITY's
Project Financing to cover the entire Approved Cost of the work for
the AUTHORITY’s IMPROVEMENTS under the terms of this Agreement, and
that the GDB agrees to extend a direct obligation for the benefit
of the AUTHORITY's and LESSEE’s Architects, Engineers, Consultants,
and servicing professionals, and the AUTHORITY’'s or LESSEE’s Con-
tractors and Subcontractors, subject to normal commercial construc-
tion financing terms and conditions, to fund and pay for the entire
Approved Cost of the work, including progress payments under the
AIA Contract Documents. A written construction loan or similar
loan agreement in accordance with standard construction loan finan-
cing in Puerto Rico, satisfactory to LESSEE and its counsel, as to
the amounts necessary to cover the costs of the design, engineer-
ing, permitting process, and the construction of the warehouse
building, shall be subscribed by the GDB and the AUTHORITY speci-
fying and reflecting the requisite terms and conditions .of this
subparagraph for such financing.

////% ya
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(1) Existing Costs Incurred by LESSEE: Pursuant to that
certain Letter Agreement between the AUTHORITY and LESSEE dated May
24, 1995, as amended by letter agreement dated November 20, 1995
(the "Pier M Interim Agreement”), LESSEE has incurred costs in
causing to be constructed certain improvements upon Areas MP1l-1,
ME-1, ME-2, NE-3, and OE-2, and further identified in the Pier M
Interim Agreement (the "Interim Improvements"). Such costs proper-
ly incurred by LESSEE prior to the execution of this Agreement, and
any authorized development work carried out thereafter but prior to
the Project Financing becoming available, shall be reimbursed by
the AUTHORITY as provided herein. LESSEE shall submit to the AU-
THORITY such documentation as is required pursuant to the terms of
Article VII(D) (2) (d) below in order for the AUTHORITY to determine
the Approved Costs associated with said Interim Improvements (the
"Approved Interim Costs"). Failure of the AUTHORITY to either
approve, disapprove, or request additional information and either
approve or disapprove any portion of such submission not related to
the additional information requested, within sixty (60) days of the
AUTHORITY’s receipt of such submission, shall be deemed to be an
approval of such submission without further action of the parties.
Within thirty (30) days of the AUTHORITY'’s approval of the Approved
Interim Costs, and subject to the prior funding of the Project
Financing, the AUTHORITY shall pay any outstanding balance of the
Approved Interim Costs, less any payments or credits made to LESSEE
pursuant to the Pier M Interim Agreement, the credit offset mecha-
nisms of which shall continue under this Agreement until the ini-
tial funding of the Project Financing. The amount outstanding, if
any, upon subscription of the Project Financing shall be disbursed
from the first draw or at the earliest possible time thereafter
from the next monthly draw.

(2) Future Costs Incurred by LESSEE: Except for Approved
Interim Costs associated with the Interim Improvements, any costs
or expenses incurred by LESSEE and/or its contractors, subcontrac-
tors, and suppliers in completing or causing the completion of the
design, engineering, permits, and construction of the warehouse
building and the bridge, which form part of the AUTHORITY’s IM-
PROVEMENTS (the "Authority Improvements Costs"), shall be in accor-
dance with the terms of this Agreement, and once submitted and
verified as provided in this Agreement and the Project Financing,
shall be considered an "Approved Cost" and shall be paid by the
AUTHORITY, or on the AUTHORITY’s behalf by the GDB, under the
following terms and conditions:

(a) Prior Approval; Project Ceiling Price: The aggre-
gate for each phase’s Authority Improvement Costs to be car-

éf% /A
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ried out by LESSEE must be approved by the AUTHORITY, in wri-
ting and in advance, as a part of the Formal Plan. No Author-
ity Improvements Costs that exceed the applicable phase’s Pro-
ject Ceiling Price (the "Excess Costs") shall be payable as
Approved Costs unless the AUTHORITY has given its written
approval of such Excess Costs prior to LESSEE incurring such
costs. The AUTHORITY agrees that it will not unreasonably
withhold its approval of the Excess Costs, except as provided
for in Article VII(D) (2) (b) below, where such Excess Costs are
approved in advance pursuant to a change order under the terms
of the AIA Contract Documents and are due to any one or more
of the following conditions, which had not been reasonably
anticipated:

(i) site or subsurface conditions not known at the time
that the applicable Project Ceiling Price was establish-
ed; (ii) increases in the cost of labor and/or material
and other cost components of the project from those costs
prevailing as of the date that the Formal Plan was sub-
mitted to the AUTHORITY; (iii) changes in design, equip-
ment or material requirements or other construction costs
due to or caused by applicable law or regulations that
become effective, applied, or reinterpreted after the
date that the Formal Plan was submitted to the AUTHORITY;
(iv) extended overhead or additional costs resulting from
Acts of God or similar delays in the work for the reasons
listed in Article XVI hereof; (v) normal construction
changes and change orders under the AIA Contract Docu-
ments typical of any such work.

(b) Aggregate Ceiling Price: Any terms hereof to the
contrary notwithstanding, the AUTHORITY shall not be required

to pay for any Authority Improvements Costs which, when aggre-
gated with other Authority Improvement Costs and any Approved
Interim Costs, exceed the Project Financing (the "Aggregate
Ceiling Price"). In the event LESSEE is denied a development
or construction permit by the U.S. Corps of Engineers for
Areas OPl-1 and OE-1, or the AUTHORITY determines, as previ-
ously provided, that the development of such Areas is not fea-
sible, the Aggregate Ceiling Price shall be reduced by an
amount to be agreed upon by the parties, which amount shall be
not less than FIVE MILLION DOLLARS ($5,000,000).

(c) Progress Payments as to Authority Improvement Costs:
All Progress Payments, as defined in the AIA Contract Docu-
ments, for the Authority Improvement Costs for each phase that
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has an approved Formal Plan shall be made upon the AUTHORITY’s
behalf by the GDB from the Project Financing in accordance
with the terms of the Project Financing’s construction loan
agreement and the AIA Contract Documents with the Contractors,
Subcontractors, and Suppliers.

(d) Establishment of Final Certified Project Cost: No
later than forty-five (45) days after the date of completion
by LESSEE or LESSEE’s contractors and subcontractors of each
phase of the project that is the subject of a Formal Plan and
is constructed and carried out by LESSEE, LESSEE shall submit
to the AUTHORITY a detailed explanatory summary, together with
invoices, design, engineering and construction contracts, and
other similar objective verifiable evidence, of the cost of
the completed phases of the AUTHORITY’s IMPROVEMENTS of subj-
ect project above the advanced Progress Payments, which sub-
mittal shall be herein referred to as the "Certified Cost Sub-
mittal". The Certified Cost Submittal shall also include the
following:

(i) a certificate signed by a duly authorized offi-
cer of LESSEE to the effect that: (A) the sums represen-
ted by the documents have been legitimately incurred in
designing, constructing, or otherwise appropriately deve-
loping the AUTHORITY's IMPROVEMENTS; (B) that the items
for which the sums were incurred are included in the des-
cription of AUTHORITY'’s IMPROVEMENTS set forth in Exhibit
B hereof or authorized under the terms of this Agreement;
and (C) that said items have been completed in accordance
with the terms of this Agreement;

(ii) if applicable, a certificate from the State
Insurance Fund stating that the Workmen’s Compensation
Insurance policies furnished by LESSEE’s subcontractors
doing such work have been liquidated;

(iii) a certificate of completion from, as applica-
ble, the architect or engineer of the project certifying
the completion of the project;

(iv) releases from the insurance companies issuing
any payment and performance bond, as applicable;

(v) forms of releases to be executed (immediately

upon the AUTHORITY'’s payment hereunder) by, as applica-
ble, LESSEE, LESSEE’s subcontractors on the project which
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is the subject of the Certified Cost Submittal, and the
suppliers of said subcontractors, which evidence full pay-
ment and release of any form of materialman’s or other
lien or encumbrance on the Leased Areas and/or the AU-
THORITY’s IMPROVEMENTS; and

(vi) such additional documentation as the AUTHORITY
may reasonably request.

(e) Inspection and Acceptance of Work: Within thirty
(30) days after LESSEE has given the AUTHORITY written notice that
the project which is the subject of a Formal Plan and has been car-
ried out by or on behalf of LESSEE has been completed, the AUTHOR-
ITY or its representative(s) shall inspect the work with LESSEE
and, upon finding that said work is complete and complies with the
Formal Plan and the AIA Contract Documents, issue a certificate of
acceptance ("Acceptance Certificate"). 1In the event that the AU-
THORITY or the AUTHORITY'’s representative(s) reject any or all work
performed, LESSEE, at its sole cost and expense, shall make, or
cause to be made, any and all corrections as may be required by the
AUTHORITY within such reasonable time frame specified by the
AUTHORITY and the AIA Contract Documents.

(f) Payment: Within thirty (30) days after the AUTHORI-
TY has received a complete and proper Certified Cost Submittal and
issued an Acceptance Certificate, the AUTHORITY shall authorize
payment to LESSEE or its contractor, as applicable, of all with-
holdings of Authority’s Improvements Costs under the AIA Contract
Documents that are verified through the Certified Cost Submittal.
If LESSEE (or its contractors and subcontractors) have substantial-
ly completed a project, but there are items to be completed or cor-
rections to be made, the AUTHORITY may, under the terms of the AIA
Contract Documents, pay for that portion of the project that is
complete and withhold suficient funds to ensure the completion or
correction of the remaining items.

ARTICLE VIII. RELOCATION FROM ISLA GRANDE AND PIERS 11/12.

(a) INTERSHIP Release and Move from the Isla Grande Terminal
Facilities:

INTERSHIP shall vacate the Isla Grande Terminal facilities
which INTERSHIP has been occupying and utilizing pursuant to two
separate lease agreements entered into in 1984 and 1986 respec-
tively, as subsequently amended and extended (the "Isla Grande Con-

7
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tracts"), presently continuing on a month-to-month basis, within
ninety (90) days after receipt of written notice from the AUTHORITY
that each of the following conditions has been met, and, condition-
ed upon such conditions having been met, and at the conclusion of
such ninety (90) days, INTERSHIP shall release all rights under the
Isla Grande Contracts and any other agreements or understandings
with respect to any further use of the Isla Grande Terminal facili-
ties:

(1) The AUTHORITY has delivered to LESSEE Area OE-2, and
Areas NE-4, NE-5, NE-6, and ME-3 free and clear of their
present occupants and use encumbrances;

(2) The development and construction of Areas OE-2, ME-3, NE-
4, NE-5, and NE-6, as contemplated in Article VII above
has been completed and will be ready for operations with-
in the said ninety (90) days; and

(3) The AUTHORITY will ensure LESSEE Guaranteed Berthing at
Piers J, K, L, and M, until the anticipated nine hundred
(900) feet of Piers N and O is completed and is opera-
tional, for the weekly scheduled service of Sea-Barge
Line or any successor, presently at two sailings per week
and anticipated to add a third sailing, all anticipated
to require six berthing days per week. "Guaranteed
Berthing", as used in this Article, shall mean that the
AUTHORITY will ensure the availability of a berth for
such vessels from among the specified berths, comparable
to a right of first preference but not limited to a spe-
cific berth, provided that LESSEE complies with the ves-
sel scheduling notice requirements of Article V(B) (2)
above; once berthed, each said vessel will enjoy the
right to remain at the assigned berth until the comple-
tion of the unloading, 1loading, and servicing of the
vessel, comparable to a vessel having the first preferen-
tial right to use such berth, subject to the terms and
conditions of Article V(B) above.

(B) INTERSHIP Release and Move from the Piers 11/12 Terminal
Facilities:

INTERSHIP shall vacate the Piers 11/12 Terminal facilities,
which INTERSHIP has been occupying and utilizing pursuant to three
separate lease agreements entered into in 1985, 1991, and 1992
respectively, as subsequently amended and extended (the "Piers
11/12 Contracts"), presently continuing on a month-to-month basis,

M/J/f /7
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within ninety (90) days after INTERSHIP'’s receipt of written notice
from the AUTHORITY that each of the following conditions has been
met, and, conditioned upon such conditions having been met, and at
the conclusion of such ninety (90) days, INTERSHIP shall release
all rights with respect to any further use of Piers 11 and 12:

(1) The AUTHORITY has delivered to LESSEE Areas ME-4, LE-3,
LE-4, LE-5, LE-6, LE-7, and LE-8, or comparable areas as
specified in Article III(B) (4) above, free and clear of

their present occupants and any use encumbrances on their
behalf;

(2) The development and construction of Areas ME-4, LE-3, LE-
4, LE-5, LE-6, LE-7, and LE-8, as contemplated in Article
VII above, or of any alternate areas as specified in
Article III(B) (4) above, has been, or will be, completed
and will be ready for operations within the said ninety
(80) days;

(3) The construction of the warehouse contemplated in Article
VII(A) (1.1) (vii) above has been, or will be, completed
within the said ninety (90) days, provided that LESSEE
has diligently pursued permits for and, once permits have
been obtained, construction of the same (failing which
such condition shall be deemed waived); and

(4) The AUTHORITY will ensure LESSEE Guaranteed Berthing at
Piers H, J, K, L, M, N, and O for the vessels and carri-
ers presently being serviced at Piers 11/12, or any suc-
cessors thereto at such Piers, on a comparable basis to
what INTERSHIP during the past year at Piers 11/12.

(C) INTERSHIP’g Interim Right to Remain at Isla Grande and
Piers 11/12:

(1) INTERSHIP shall have the right to remain and con-
tinue its operations at the Isla Grande Terminal facilities which
Intership has been occupying and utilizing, and the Isla Grande
Contracts shall continue on a month-to-month basis, until the con-
ditions in Article VIII(A) above have been satisfied.

(2) INTERSHIP shall have the right to remain and con-
tinue its operations at the Piers 11/12 Terminal facilities which
Intership has been occupying and utilizing, and the Piers 11/12
Contracts shall continue on a month-to-month basis until the con-
ditions in Article VIII(B) above have been satisfied.
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ARTICLE IX. FEES AND RENTAL PAYMENTS.

(A) Preferential Areas Fees: LESSEE shall pay to the AUTHOR-
ITY the following amounts:

(1) For the first preferential use of Area MP1l-1, the
amount of $.05 per square foot per annum for the 150,000 square
feet of Operations Platform and Cargo-in-Transit Area therein,
equal to $7,500.00 per annum, or $625.00 per month.

(2) For the first preferential use of Area NP1l-1, the
amount of $.05 per square foot per annum for the estimated 114,000
square feet of Operations Platform and Cargo-in-Transit Area to be
developed therein, equal to $5,700.00 per annum, or $475.00 per
month; provided that LESSEE shall not be required to pay such
preferential use fees for Area NP1-1 until the earlier of (a) the
substantial completion by the AUTHORITY of the improvements con-
templated in Phase Six under Article VII(A) (1.1) above with respect
to Area NP1-1, and the delivery of such improved Area for use as a
marine terminal under this Agreement, or (b) the date on which LES-
SEE begins to use said Area as a marine terminal area.

(3) For the first preferential use of Area OP1l-1, the
amount of $.05 per square foot per annum for the estimated 57,000
square feet of Operations Platform and Cargo-in-Transit Area to be
developed therein, equal to $2,850.00 per annum, or $237.50 per
month; provided that LESSEE shall not be required to pay such
preferential use fees for Area OPl-1 until the earlier of (a) the
substantial completion by the AUTHORITY of the improvements con-
templated in Phase Six under Article VII(A) (1.1) above for Area
OP1-1, and the delivery of such improved Area for use as a marine
terminal under this Agreement, or (b) the date on which LESSEE
begins to use said Area as a marine terminal area.

(B) Exclusive Area Rentals: LESSEE shall pay to the AUTHOR-
ITY for the lease and use of Exclusive Areas ME-1, ME-2, and NE-3
the following amounts:

(1) For the exclusive use of Area ME-1, the amount of
$24,806.00 per cuerda per annum, for the 6.3986 cuerdas of land
therein, equal to $158,723.67 per annum, or $13,226.97 per month.

(2) For the exclusive use of Area ME-2, the amount of
$24,806.00 per cuerda per annum for the 7.7670 cuerdas of land
therein, equal to $192,668.20 per annum, or $16,055.68 per month.

%




(3)
$24,806.00 per
therein, equal
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For the exclusive use of Area NE-3, the amount of
cuerda per annum for the 2.1447 cuerdas of land
to $53,201.43 per annum, or $4,433.45 per month.

Rentals on Exclusive Areas (Other than Areas OE-1 and NE-

1) to Be Developed:

LESSEE shall pay to the AUTHORITY as follows:

(1)
$24,806.00 per
therein, equal

(2)
$24,806.00 per
therein, equal

(3)
$24,806.00 per
therein, equal

(4)
$24,806.00 per
therein, equal

(5)
$24,806.00 per
therein, equal

(6)
$24,806.00 per
therein, equal

(7)
$24,806.00 per
therein, equal

(8)
$24,806.00 per
therein, equal

(9)
$24,806.00 per
therein, equal

(10)
$24,806.00 per
therein, equal

For the exclusive use of Area ME-3, the amount of
cuerda per annum for the 2.4853 cuerdas of land
to $61,650.35 per annum, or $5,137.53 per month.

For the exclusive use of Area NE-4, the amount of
cuerda per annum for the 1.0635 cuerdas of land
to $26,381.18 per annum, or $2,198.43 per month.

For the exclusive use of Area NE-5, the amount of
cuerda per annum for the 1.5411 cuerdas of land
to $38,228.53 per annum, or $3,185.71 per month.

use of Area NE-6, the amount of
for the 0.7902 cuerdas of land
annum, or $1,633.48 per month.

For the exclusive
cuerda per annum
to $19,601.70 per

use of Area LE-3, the amount of
for the 0.6481 cuerdas of land
annum, or $1,339.73 per month.

For the exclusive
cuerda per annum
to $16,076.77 per

use of Area LE-4, the amount of
for the 0.6929 cuerdas of land
annum, or $1,432.34 per month.

For the exclusive
cuerda per annum
to $17,188.08 per

use of Area LE-5, the amount of
for the 0.7666 cuerdas of land
annum, or $1,584.69 per month.

For the exclusive
cuerda per annum
to $19,016.28 per

For the exclusive use of Area LE-6, the amount of
cuerda per annum for the 1.2146 cuerdas of land
to $30,129.37 per annum, or $2,510.78 per month.

For the exclusive use of Area LE-7, the amount of
cuerda per annum for the 1.0770 cuerdas of land
to $26,716.06 per annum, or $2,226.34 per month.

For the exclusive use of Area LE-8, the amount of

cuerda per annum for the 3.5923 cuerdas of land
to $89,110.59 per annum, or $7,425.88 per month.
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(11) For the exclusive use of Area OE-2, the amount of
$24,806.00 per cuerda per annum for the 8.7575 cuerdas of land
therein, equal to $217,238.55 per annum, or $18,103.21 per month.

With respect to each of the Areas referenced in this Article IX(C),
LESSEE shall not be required to pay the exclusive use fees for such
Area until the earlier of (a) LESSEE’s receipt of delivery of such
Area and a certificate of substantial completion of the AUTHORITY's
IMPROVEMENTS at such Area by the Project Architect or Engineer, or
a Use Permit if applicable, or (b) the date on which LESSEE begins
to regularly use such Area as a marine terminal area. The parties
may agree in writing from time to time during the construction per-
iod to permit LESSEE to use any area under development for such
period of time as may be necessary to maximize operations and re-
solve any operational problems, in which event LESSEE shall pay
one-half of the stipulated rental for such area for the period of
the actual use thereof.

(D) Rentals on Exclusive Areas NE-1 and OE-1 to Be Developed:
LESSEE shall pay to the AUTHORITY as follows:

(1) For the exclusive use of Area NE-1, the amount of
$24,806.00 per cuerda per annum for the 1.9058 cuerdas of land
therein, equal to $47,275.27 per annum, or $3,939.61 per month.

(2) For the exclusive use of Area OE-1, the amount of
$24,806.00 per cuerda per annum for the estimated 1.8752 cuerdas of
land therein, equal to $46,516.21 per annum, or $3,876.35 per
month.

With respect to each of the Areas referenced in this Article IX(D),
LESSEE shall not be required to pay such exclusive use fees for an
Area until the earlier of (a) LESSEE’s receipt of delivery of such
Area and a certificate of substantial completion of the AUTHORITY's
IMPROVEMENTS at such Area by the Project Architect or Engineer, or
a Use Permit if applicable, or (b) the date on which LESSEE begins
to regularly use such Area as a marine terminal area. The parties
may agree in writing from time to time during the construction per-
iod to permit LESSEE to use any area under development for such
period of time as may be necessary to maximize operations and re-
solve any operational problems, in which event LESSEE shall pay
one-half of the stipulated rental for such areas for the period of
the actual use thereof.

(E) Adjustment to Rentals Upon Final Measurements: The pre-
ferential use fees and rentals stipulated in this Article IX are
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subject to adjustment to reflect the final measurement of each spe-
cified Area, with appropriate debits or credits for prior payments.

(F) Full Rental Payment Upon Completion of All Development:
Subject to the terms and conditions of this Agreement, the initial
fees, rental payments, and minimum wharfage and dockage guarantee
payments under this Agreement, upon completion of the anticipated
full development of the AUTHORITY’s IMPROVEMENTS of the InterMarine
Public Terminal, is estimated to be the aggregate annual sum of
$1,700,772.24, equal to $141,731.02 per month, subject to such
adjustments as provided in this Agreement.

(G) Payment Term of Rentals and Fees: All amounts payable
to the AUTHORITY under Article IX(A) through (D) above shall be
paid by LESSEE, in advance, on the 10th day of each month. Any
payment due on a weekend or holiday shall be paid on the next
business day.

(H) Rent Abatement: Until the berthing area of Area NP1l-1
is developed and in operational use, LESSEE shall be entitled to an
abatement of rent for any part of Areas LE-3, LE-4, LE-5, LE-6, LE-
7, LE-8, LE-9, ME-3, NE-1, NE-3, NE-4, NE-5, NE-6, OE-1, and OE-2
which LESSEE is unable to use directly and solely because of the
use by others of Berth M or the holder of the first preferential
rights makes use of the adjacent Piers J, K, and L in such a manner
that LESSEE cannot berth two (2) vessels at the same time at Berths
J through M. LESSEE, upon written notice to the AUTHORITY setting
forth the relevant circumstances entitling LESSEE to such abate-
ment, may from time to time discontinue use and stop rental pay-
ments. The period of abatement for each of such Area(s) shall last
only during such times as LESSEE cannot make effective use of any
such Area as a direct and exclusive result of any inability to
berth two vessels at the same time at the Leased Areas or adjacent
berths.

(I) Payment of Wharfage, Docking, and Mooring Charges:

(1) Assessment of Charges: LESSEE and/or its serviced
vessels and/or cargo shall pay wharfage, dockage, and mooring char-
ges normally assessed by the AUTHORITY, plus demurrage, and any
other charges which would normally be assessable to LESSEE by the
AUTHORITY against any vessel or cargo using the Preferential Areas
when LESSEE acts as port agent for the vessel.

(2) Payment of Invoices: Any invoice of the AUTHORITY
for wharfage, dockage, and mooring of vessels, which is properly

Gt
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charged to LESSEE or its serviced vessels by the AUTHORITY, shall
be paid to the AUTHORITY by LESSEE or on behalf of any vessel or
other third party making use of the facilities, within twenty (20)
days of the date of such invoice.

(3) Minimum Guarantee of Wharfage, Docking and Mooring:
LESSEE guarantees annual revenues of not less than TWO HUNDRED AND
FIFTY THOUSAND DOLLARS ($250,000) for wharfage, mooring, and dock-
age charges normally assessed by the AUTHORITY, under applicable
Tariffs, shall be billed and earned with respect to vessels servic-
ed by LESSEE in each of Preferential Areas MP1l-1, NPl-1, and LP2-1
(pro rated as to LP2-1 based upon the number of days of actual
berth usage by LESSEE to 365 days per fiscal year), and OPl-1 (pro
rated as to OPl-1 per the ratio of the length of the berthing area
developed to six hundred (600) feet per berth), commencing upon the
effective date as to Areas MP1l-1 and LP2-1, and upon each of the
other preferential areas becoming operational and capable of re-
ceiving vessels to be loaded and unloaded as provided in this Agree-
ment. LESSEE shall assume and pay any shortfall or difference in
the minimum guaranteed revenues to the AUTHORITY within sixty (60)
days after the end of each fiscal year of the AUTHORITY. Such
guarantee shall be prorated for any period less than a full fiscal
year. LESSEE shall receive credit against the minimum guaranteed
annual revenues of Preferential Areas MPl-1, NPl-1, and OPl-1 for
any vessel which LESSEE is permitted to handle at Piers J and K,
and for any vessel which LESSEE is required to berth at other faci-
lities due to the unavailability of the Preferential Areas due to
a prior assignment of the Preferential Areas for use by any third
party. The AUTHORITY shall timely provide LESSEE a copy of all
applicable invoices for wharfage, mooring, and dockage charges for
vessels serviced by LESSEE on behalf of any third party using the
Preferential Areas.

(J) New Tariffs and Rental Rates: Any new fees or charges
for facilities or for services rendered by the AUTHORITY at the
Leased Areas to the LESSEE as lessee, terminal operator, general
agent, stevedore, or operator, not mentioned in this Agreement,
shall be charged in accordance with the published Tariffs of the
AUTHORITY, or if not covered by such Tariffs, by mutual agreement.
To the extent required by law, the Federal Maritime Commission, or
any successor agency, will be notified of any such published
Tariffs prior to implementation.

(K) Change of Charges and Applicable Tariffs: It is under-
stood and agreed that the rental and use charges stated in this
Agreement have been computed on the basis of the AUTHORITY’s pres-

V.
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ently established charges and policies, and such charges are sub-
ject to prospective readjustment from time to time by the AUTHORITY
in published Tariffs or otherwise. LESSEE shall be given a reason-
able notice period, or such notice as may be provided in accordance
with the AUTHORITY’s tariff ratemaking policies and regulations
when established, before any such changes become effective so that
LESSEE may adjust its service charges to carriers, vessels, and/or
consignees. The AUTHORITY has already given notice, and LESSEE so
acknowledges, that the rental rate for exclusive use maritime lands
presently at $24,806 per cuerda since August 1, 1996, will increase
to $25,000 per cuerda effective August 1, 1997.

(L) Amounts Due at Termination: In the event of the termina-
tion of this Agreement, any amounts due from LESSEE that remain un-
paid on the date of the Notice of Termination shall be immediately
paid by LESSEE.

(M) Payment for Operating Utilities: LESSEE shall be respon-
sible for, and shall pay promptly to the agency or entity furnish-

ing or providing, any or all utilities and public services to LES-
SEE in the Leased Areas in connection with the operation of the
InterMarine Public Terminal when said services or utilities are not
provided or furnished by the AUTHORITY.

(N) Penalty Interest Payment: Without waiving and without
prejudice to any other terms of this Agreement, any sums due and
payable by either party to the other under this Agreement, if not
paid within thirty (30) days from the date of the invoice thereof
unless otherwise assigned or reserved under the terms of this
Agreement, shall bear interest at the rate of nine percent (9%) per
annum from the payment due date until such payment is actually
received, without any need for a notice of default.

(O) Penalty Rent for Non-Maritime Related Use: LESSEE shall
pay to the AUTHORITY a penalty equal to twenty-five percent (25%)

of the gross rental revenues, plus any additional rental amount
above the one provided for in this Agreement, obtained by LESSEE
from any non-maritime related operation conducted in the Leased
Areas Or any sub-lease which is not authorized under the terms of
this Agreement. At any time the AUTHORITY understands that the
LESSEE has entered into any unauthorized sub-lease or is engaging
in a non-maritime related use, the AUTHORITY shall give LESSEE
written notice to said effect, specifying the prohibited act or use
and location within the Leased Areas and requesting that LESSEE
discontinue the same. In the event that LESSEE disregards said
notice and continues to carry out the prohibited use, to the extent
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that a prohibited use has been made, a material default shall occur
under the terms of this Agreement. The penalty imposed herein
shall apply from the start of any such prohibited use, regardless
of the timing of the AUTHORITY’s written notice, and shall continue
to the termination of such prohibited use, and shall be due and
payable to the AUTHORITY within thirty (30) days of the date of the
AUTHORITY’s notice for all prohibited use to the date of such no-
tice, and continuing monthly thereafter until said prohibited use
is terminated. This paragraph shall not be construed as an author-
ization to perform activities not specifically covered by this
Agreement, and the assessment and collection of this penalty shall
not constitute a waiver of the AUTHORITY’s right to cancel the ent-
ire Agreement for reason of such default.

(P) Permitted Uses and Normal Operation of InterMarine Public
Terminal: Nothing contained in this Agreement shall limit LESSEE’s
right, in the normal operations of the InterMarine Public Terminal,
to assess and make charges against shippers, vessels, cargo, pas-
sengers, and consignees for LESSEE’s services in the Leased Areas,
including charging demurrage in the Exclusive Areas, or to collect
from any serviced carrier or vessel or the cargo any amount as LES-
SEE and such other affected entities may mutually negotiate to cov-
er any improvement, service, general, or overhead cost of LESSEE
for any marshaling or operations areas set aside for specific car-
riers or to service and store the cargo, equipment, or vehicles,
including preparation for delivery of the cargo and vehicles, han-
dled through the InterMarine Public Terminal. Any such authorized
use shall not be subject to the penalty imposed in ARTICLE IX(0) of
this Agreement or be deemed an assignment or sublet under Article
XXIV.

(Q) Timely Payment of the Essence: Prompt and timely payment
of all lawful amounts due to the AUTHORITY under this Agreement is

of the essence, and any failure by LESSEE to pay all invoiced ren-
tal, wharfage, and dockage due under this Agreement in a timely
manner, unless disputed under Article XXXII, shall be deemed a
material breach of this Agreement if such failure to pay continues
for more than ten (10) days from the date such payment is due, and
shall entitle the AUTHORITY to terminate the Agreement in accor-
dance with ARTICLE XV below.

ARTICLE X. SECURITY FOR PAYMENT OF RENTALS AND OTHER CHARGES.

At or prior to the execution of this Agreement, LESSEE shall
deliver to the AUTHORITY, as a guarantee for the payment of ren-

ik
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tals, fees, and other charges, and the faithful performance of LES-
SEE’s obligations under this Agreement, one of the following forms
of security (the "Security Deposit"), which may be changed from
time to time and which shall be in such form as is reasonably
acceptable to the AUTHORITY:

1. A cash deposit in the amount of FOUR HUNDRED THOUSAND
DOLLARS ($400,000) ;

2. A letter of credit from a bank doing business in Puerto
Rico evidencing the opening by LESSEE of a pledged sav-
ings account in favor of the AUTHORITY in the amount of
FOUR HUNDRED THOUSAND DOLLARS ($400,000), and stating,
among other things, that the bank shall pay to the AU-
THORITY, upon demand, any debts due under this Agreement
up to the amount stated in the savings account without
any need for judicial action against the bank;

3. A letter of credit from a bank doing business in Puerto
Rico evidencing the opening by said bank of an irrevo-
cable credit in favor of the AUTHORITY in the amount of
FOUR HUNDRED THOUSAND DOLLARS ($400,000), and stating,
among other things, that the bank shall pay to the AU-
THORITY, upon demand, any debts due under this Agreement
up to the total amount of said irrevocable credit without
any need for judicial action against the bank;

4. Face value of AUTHORITY bonds and obligations in the
amount of FOUR HUNDRED THOUSAND DOLLARS ($400,000); or

5is Any other security or guarantee acceptable to the AUTHOR-
ITY and approved by its Board of Directors.

ARTICLE XI. INDEMNIFY AND HOLD HARMLESS.

LESSEE and the AUTHORITY each agrees to respectively indemnify
and save forever harmless the other and their respective oficers,
directors, principals, employees, agents, and permitted assigns
from all claims, suits, or other actions brought by third parties
against one of them, including any liability, damages, or other
costs relating thereto (including attorneys’ fees) that arise from
or in connection with the use, improvement, occupancy, or operation
of any of the Leased Areas or the InterMarine Public Terminal by
LESSEE or the AUTHORITY respectively, or their respective employees
and servants, or any other person acting at their respective direc-
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tion, license, or permit (including, without 1limitation, each
other’s respective contractors), except to the extent of each
other’s respective negligence. LESSEE and the AUTHORITY shall res-
pectively defend any said aforementioned claims, suits, or other
actions brought by third parties respectively against the AUTHORITY
and LESSEE. LESSEE and the AUTHORITY each shall permit the other
the opportunity to control or, at a minimum, participate in the
defense or settlement of such claims, suits, or other actions
brought by third parties that are the subject of this Article XI.

ARTICLE XII. INSURANCE.

(A) LESSEE’s Requirement to Carry Insurance: LESSEE shall
carry public liability insurance with insurance companies author-
ized to do business in Puerto Rico, and acceptable to the AUTHOR-
ITY, insuring LESSEE against all liability for personal injury,
including bodily injury, and property damage caused by LESSEE’s
use, improvement, occupancy, or operation of any of the Leased
Areas or the InterMarine Public Terminal and LESSEE’s operations at
any other AUTHORITY facilities. Failure to maintain such insurance
in effect shall be deemed a material breach and cause for termina-
tion of this Agreement per Article XV(A) (4) below.

(B) Policy Limits: The policy limits of aforesaid public
liability insurance shall not be less than a combined limit of ONE
MILLION DOLLARS ($1,000,000) for any one occurrence involving per-
sonal injury, including bodily injury or death to each person; ONE
MILLION DOLLARS ($1,000,000) for each occurrence involving more
than one person; and ONE MILLION DOLLARS ($1,000,000) for property
damages.

(C) Fire Damage and Property Insurance: LESSEE shall carry

property insurance with insurance companies authorized to do busi-
ness in Puerto Rico, and acceptable to the AUTHORITY, insuring LES-
SEE and the AUTHORITY, as their respective interests may appear,
against fire, earthquake, windstorm, and extended property damage
coverage for the insurable value up to the amount of FOUR MILLION
DOLLARS ($4,000,000) to cover any damage to the above ground ware-
house structure(s) developed under this Agreement, including fix-
tures permanently attached thereto. The property insurance policy
shall provide that any such loss shall be paid to the AUTHORITY and
LESSEE as their respective interests may appear. The insurance
proceeds shall be deposited with LESSEE, in trust, in a. special
account to be used for the repair and replacement of the damage,
which repair and replacement shall be conducted in accordance with

ah N
7/



AP-96-974)-272; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 64

the Formal Plans development requirements and procedures of Article
VII above.

(D) Required Endorsement: LESSEE’s public liability and pro-
perty insurance policies shall contain an endorsement reading as
follows:

"The coverage of this policy will not be amended for the
purpose of decreasing the protection below the limits speci-
fied herein, nor can the policy be canceled, without giving
the Puerto Rico Ports Authority thirty (30) days prior written
notice. Thirty (30) days advance written notice shall also be
given to the Puerto Rico Ports Authority in the event of any
expiration of this policy."

In addition, LESSEE’s public liability insurance policy shall
contain an endorsement of contractual liability, including the
AUTHORITY as an additional named insured, and also a hold harmless
agreement endorsement which shall read essentially as follows:

"Insured shall save harmless the Puerto Rico Ports Au-
thority from and against any and all claims, demands, suits,
judgments, or awards which result in bodily injury or property
damage covered under this policy which may be brought or re-
covered against the Puerto Rico Ports Authority, or on account
of, or arising out of, any act, happening, or event, which
results in bodily injury or property damage arising out of the
operations of Insured and its afiliated companies."

(E) Workers Compensation Insurance: LESSEE also shall main-
tain any Worker’s Compensation Insurance required under law or
under any policy issued by the Puerto Rico State Insurance Fund or
successor agency.

(F) Replacement Policies: LESSEE further agrees that, no
later than thirty (30) days after the expiration of any insurance
policy required by this Agreement, LESSEE shall deliver to the
AUTHORITY a Certificate of Insurance for, or a certified copy of,
an appropriate replacement insurance policy.

(G) Insurance at Commencement: No later than ten (10)
working days after the delivery to LESSEE of an executed copy of
this Agreement, LESSEE shall furnish the AUTHORITY a copy of the
aforementioned insurance policies.

&
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(H) Replacement Policies: Without prejudice to any other
provisions of this Agreement and the rights of the AUTHORITY here-
under, the AUTHORITY shall, upon expiration of the first month
after the expiration of any insurance policy, fine LESSEE, ONE HUN-
DRED DOLLARS ($100.00) for each and every day, or part thereof,
that the successor or replacement Certificate of Insurance or in-
surance policy is not submitted to the AUTHORITY.

(I) AUTHORITY's Insurance: The AUTHORITY shall carry similar
public liability insurance against the AUTHORITY’s negligence in
the public areas. The AUTHORITY shall provide LESSEE a copy of
such insurance policy or a certificate evidencing the same, inclu-
ding any replacement policy.

(J) Reimbursement of Expenses: Each of LESSEE and the
AUTHORITY agree to reimburse the other for all reasonable costs and
expenses, including attorneys fees, incurred by the other as a
result of any non-compliance by the other of their respective
obligations under this ARTICLE XII.

ARTICLE XIII. REPAIRS AND ALTERATIONS.

(Aa) Condition at Time of Delivery of Leased Areas: LESSEE

has examined and knows the conditions and state of repair of the
subject premises, accepts them as such, and hereby acknowledges
that the AUTHORITY has made no agreement or promises to alter,
improve, adapt, or repair any of such premises or facilities, or
any part thereof, except as expressly provided in this Agreement.
LESSEE further acknowledges that no representation concerning the
condition, or state of repair, of any item of the premises or
facilities, or any part thereof, has been made by the AUTHORITY
prior to, or at the time of the execution of this Agreement, which
is not set forth herein. 1In the event any parcel of land leased or
licensed under this Agreement shall turn out to be environmentally
dangerous and unfit for the use intended due to pollution adverse
to human use or habitation, LESSEE, upon written notice to the
AUTHORITY, shall have the right to remove that parcel or any
portion thereof from the terms of this Agreement, which exclusion
shall be deemed retroactive and effective before delivery and
taking possession of the same under the terms of this Agreement
except as to any payments for LESSEE’s use thereof to the date of
such notice, and the AUTHORITY shall hold LESSEE harmless against
any and all claims by reason of the condition thereof. 1In such
event, and provided that LESSEE’s notice is received within three
years of the effective date of this Agreement, or within six (6)

b
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months of the particular parcel of land being delivered to LESSEE,
whichever is later, the AUTHORITY shall provide comparable marine
terminal exclusive operations areas at or in the vicinity of the
InterMarine Public Terminal.

(B) Right of the AUTHORITY to Make Repairs and Improvements:
The AUTHORITY reserves the right to make such repairs and improve-
ments to the Leased Areas during the term of this Agreement as the
AUTHORITY shall deem necessary and appropriate. LESSEE shall have
no claim for any and all reasonable inconvenience, annoyance, or
injury to its business arising from the AUTHORITY diligently re-
pairing or making replacements in the Leased Areas. The AUTHORITY
shall coordinate all such work with LESSEE, and shall carry out the
same in such a manner so as not to unreasonably interrupt the oper-
ations of LESSEE and its serviced carriers.

(C) AUTHORITY Right to Improve Premises for Its Personnel:
The AUTHORITY shall have the right to design, build, and maintain
such facilities in the Preferential Areas as may be legally requir-
ed or determined necessary by the Authority to accommodate its
operating personnel.

ARTICLE XIV. SUBSTANTIAL IMPROVEMENTS AND STRUCTURAL ALTERATIONS.

(A) Authorization Granted to LESSEE: Subject to the AUTHOR-
ITY’s prior written approval, LESSEE may make substantial or struc-
tural alterations, additions, improvements, and betterments to the
Leased Areas, and may remove any and all presently existing struc-
tures and facilities in the Leased Areas other than the berths,
docks, and attendant utilities and pipelines.

(B) Title to Improvements Upon Termination of the Agreement:
Except as expressly provided herein, legal title to all substantial
or structural alterations, additions, buildings, structures, im-
provements, and betterments, made and installed by LESSEE as
TERMINAL IMPROVEMENTS shall remain in LESSEE during the term of
this Agreement as such may be extended, and upon the termination of
this Agreement, whether by expiration or for any cause, such legal
title shall be transferred to the AUTHORITY, subject to the
provisions of Article XV below where applicable.

(C) Removal of Non-Permanent Buildings and Structures: The
AUTHORITY, at its sole discretion, reserves the right to require

LESSEE, by written notice given prior to or within thirty (30) days
after the termination date, to remove or demolish any or all non-
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permanent buildings and structures, alterations, additions, im-
provements, and betterments, and to restore the facilities to the
condition as originally existing prior to development of the TERMI-
NAL IMPROVEMENTS, except for reasonable wear, tear, weathering,
force majeure, and conditions over which LESSEE has no control.
Such removal and restoration shall be commenced within thirty (30)
days after the later of (1) the date LESSEE receives the notice of
the AUTHORITY'’s exercise of such right, or (2) the termination date
of the Agreement, and shall be diligently completed. If LESSEE
does not proceed with the removal of such property as herein pro-
vided, LESSEE shall be deemed to have abandoned to the AUTHORITY
all said property, and the AUTHORITY shall have the right to re-
store, remove, or dispose of the same in any manner that the
AUTHORITY deems advisable or convenient, at LESSEE’s expense.

ARTICLE XV. TERMINATION, DEFAULT, NON-PERFORMANCE AND HOLDOVER:

(A) Termination of Agreement: The AUTHORITY may terminate
this Agreement by giving LESSEE written notice of termination upon
the happening of any one of the following events, each of which
shall be deemed to constitute a default immediately upon its occur-
rence unless an express period for cure is permitted:

(1) Abandonment: Abandonment of any of the Leased Areas by
LESSEE, or the liquidation of LESSEE’s assets;

(2) DUndischarged Attachment: The occupancy or seizure by any
third party under a court mandate or the attachment of LES-
SEE’s assets located in the Leased Areas, if such occupancy,
seizure or attachment is not discharged, terminated, or bond-
ed, pending judicial determination, within thirty (30) days
following the date of such seizure or attachment;

(3) Non-Payment: Any LESSEE failure to pay directly to the
AUTHORITY all rentals, use fees, or Tariff charges, not other-
wise subject to a claim or Dispute under Article XXXII below,
shall constitute an immediate and material default under this
Agreement if LESSEE does not cure the same by tendering pay-
ment within ten (10) calendar days of the original due date
provided under the terms of this Agreement, without the need
for any prior notice by the AUTHORITY;

(4) Failure to Maintain Insurance: Any failure by LESSEE to
maintain the insurance coverage required in Article XII above
which continues for a period of ten (10) days after expiration
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of the prior insurance coverage shall, to the extent such in-
surance is otherwise available within the market, constitute
a material default and be grounds for immediate termination of
this Agreement without any other notice; or

(5) Non-performance and Cure of Defaults: Non-performance by
LESSEE of any of its other obligations, covenants, or agree-
ments under this Agreement not covered by subparagraphs (1)
through (4) above, if such non-performance is material and not
cured within thirty (30) days after LESSEE is requested to do
so by the AUTHORITY in writing. To the extent that the de-
fault is of such a nature that the same cannot be cured within
thirty (30) days, but LESSEE has acted diligently and is in
the process of so curing said default, the cure period shall
be extended to such period as may be reasonably necessary to
cure said default, provided LESSEE continues to act diligently
to cure said default.

Upon the happening of any one of the events recited above in Arti-
cles XV(A) (1) through (4) above, or upon expiration of the cure
period as to any default under Article XV(A) (5) above, the AUTHOR-
ITY may terminate this Agreement by giving LESSEE a written "No-
tice of Termination" signed by the Executive Director, or on his
behalf by the Acting Executive Director, indicating the AUTHORITY's
exercise of its termination right, specifying the cause for termi-
nation and the effective termination date. Ten (10) working days
after the termination date specified in the Notice of Termination,
the AUTHORITY may enter and take possession of the premises. Both
parties may meet after LESSEE’s receipt of the Notice of Termina-
tion to provide for an orderly delivery and removal of chattels,
and the orderly disposition of other matters provided for in this
Agreement.

(B) Payment of Outstanding Depreciated Value of Certain
Terminal Improvements:

(1) Election to Pay or Assume Warehouse Financing: Not-

withstanding anything to the contrary in this Agreement, in the
event of the cancellation or early termination of this Agreement by
the AUTHORITY for any reason before the end of the Initial Term or
any previously exercised Extension Term, the AUTHORITY, at its ex-
clusive election, may either (a) pay LESSEE or its financial as-
signs in title or interest an amount equal to LESSEE’s portion of
the depreciated value of the warehouse building described in Arti-
cle VII(A) (1.1) (vii) using a straight line useful life depreciation
method as said useful life is determined under applicable tax law
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guidelines by LESSEE’s external independent auditors, herein refer-
red to as the "Depreciated Book Value", or (b) unconditionally as-
sume in writing the payment of said Depreciated Book Value under
any financing agreement outstanding and authorized under Article XX
of this Agreement including all obligations thereunder. Upon re-
ceipt of payment or the settlement of any such financing assump-
tion, LESSEE shall convey to the AUTHORITY LESSEE’'s right, title,
and interest in and to the warehouse building free and clear of any
other obligations.

(2) Title and Election Not to Acquire Cranes: As to the gan-

try crane equipment, the AUTHORITY, in its sole discretion, may
elect, within thirty (30) calendar days after the effective day of
delivery of the premises, to acquire such cranes and equipment. In
such event, the AUTHORITY shall reimburse LESSEE the Depreciated
Book Value of the same at a closing. The cost of the incorporated
structural leasehold improvements for the installation of the
cranes and rail tracks on the wharfs operating platform apron shall
be includable in determining the Depreciated Book Value of the
cranes. Otherwise, the LESSEE shall be free to sell the same to
the new tenant or to carriers or other ports in or outside Puerto
Rico.

(C) Hold Over Rental With Consent: Should LESSEE, with the
express or implied consent of the AUTHORITY, hold-over the use of
any of the Leased Areas after this Agreement has terminated in any
manner, such holding over shall be deemed merely a holding from
month to month. ’

(D) Hold Over Rental Without Consent: If LESSEE is requested
to vacate and surrender the premises because of the expiration or
termination of this Agreement for any cause, or because of any
other reason agreed upon by the parties, and LESSEE does not sur-
render the premises under the terms of this Agreement as requested,
then, and in that event, and without waiving any other rights of
the AUTHORITY under this Agreement or the law, LESSEE shall pay to
the AUTHORITY, as a penalty, an amount per day equal to ten percent
(10%) of the then applicable monthly Preferential Areas fees and
Exclusive Areas rentals as determined per Article IX of this Agree-
ment for each day or part thereof after the effective date of the
termination of this Agreement. 1In addition, LESSEE shall pay to
the AUTHORITY a sum equivalent to the rental and fees fixed in this
Agreement as compensation for the use and occupancy of the premis-

es.
.
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ARTICLE XVI. FORCE MAJEURE AND IMPOSSIBILITY OF PERFORMANCE.

Neither party shall be in default or liable for damages due to
being unable to perform or delayed in the performance of any cove-
nant of this Agreement herein by reason of the inability to obtain
and utilize labor, material, or supplies, or by reason of circum-
stances directly and indirectly the result of any state of war or
national or insular emergency, or by reason of any laws, rules,
orders, regulatory requirement of any federal, commonwealth or
municipal government or instrumentality now or hereafter in force,
or by reason of any other cause beyond such party’s respective
reasonable control, or by reason of any act or neglect of the other
party or its servants, agents, employees, and licensees. Acts of
subcontractors, suppliers, or licensees which are not similarly
beyond the.control of such entities shall not be deemed beyond the
control of the non-performing party to this Agreement.

ARTICLE XVII. REMOVAL OF FIXTURES AND CHATTELS.

Within fifteen (15) days after the date of termination of this
Agreement for any reason, upon proper notice pursuant to the terms
of this Agreement, LESSEE shall remove from the Leased Areas, at
LESSEE’'s expense, all equipment, personal property, Ifixtures,
signs, removable structures and improvements, machinery, and goods
or merchandise constructed, built, kept, or deposited by LESSEE on
the Leased Areas. If LESSEE does not proceed with the removal of
said property as herein provided, LESSEE shall be deemed to have
abandoned to the AUTHORITY all said property, and the AUTHORITY
shall have the right to dispose of the same in any manner that the
AUTHORITY deems advisable or convenient, at LESSEE’s expense.

ARTICLE XVIII. COMPLIANCE WITH THE LAW.

LESSEE agrees to obey and comply with all applicable fed-
eral, Commonwealth, and municipal laws, ordinances, rules, and
regulations, including the Tariffs and other regulations of the
AUTHORITY and the regulations of the United States Coast Guard, and
any judicial and administrative orders or judgments relative to LES-
SEE’s occupation and operations covered by this Agreement, inclu-
ding, without limitation, any construction on or other development
of the Leased Areas.

If LESSEE fails to obey and comply with all lawful and'appli—
cable federal, commonwealth, and municipal laws, ordinances, rules,
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and regulations, including the regulations of the AUTHORITY and the
United States Coast Guard, and with any judicial and administrative
orders or judgments relative to LESSEE’s occupation and operations,
and thereby causes an imposition of a pecuniary or other penalty
upon the AUTHORITY, LESSEE shall reimburse the AUTHORITY the cor-
responding amount of any such penalty, as well as any related
costs, including legal fees, incurred by the AUTHORITY.

ARTICLE XIX. PRESERVATION AND MAINTENANCE OF FACILITIES.

LESSEE hereby expressly agrees to conserve, protect, preserve,
and maintain, at its sole cost and expense, the Leased Areas, in-
cluding the AUTHORITY’s IMPROVEMENTS and TERMINAL IMPROVEMENTS
thereon, in a good state of repair, as well as in a clean, whole-
some, and sanitary condition at all times during the term of this
Agreement. LESSEE further agrees to return the premises to the
AUTHORITY upon the termination of this Agreement in the same condi-
tion as that to which the premises are developed except for normal
wear and tear.

ARTICLE XX. LIENS.

(A) In rem Liens: LESSEE shall not do, or suffer anything to
be done, upon or in connection with the land of the Leased Areas,
which may subject the land, or any part thereof, to any liens or
rights in rem; and shall promptly discharge, or cause to be dis-
charged, any lien or right in rem which may arise or exist at any
time with respect to the facilities or to any alterations, addi-
tions, betterments, or modifications thereof.

(B) Mortgages and Liens for Loans and Leases: The TERMINAL
IMPROVEMENTS to which LESSEE retains title may be encumbered with
real and personal property mortgages and other security agreements
under such terms and conditions as are usual and customary for pro-
perty term financing and leasehold interests in Puerto Rico, but
any loans guaranteed by such liens shall not have a contract term
exceeding the Initial Term of this Agreement and/or any exercised
extension thereof as provided in ARTICLE VI, without the AUTHORI-
TY’s prior written consent.

(C) Conversion of Agreement to Public Deed: This Agreement
may be converted into a Public Deed at the request of either party,

and both parties shall execute such Deed, and LESSEE, with the
AUTHORITY's consent, and to the extent such does not adversely
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impact any existing interest of the AUTHORITY’s bondholders, may
create and grant leasehold mortgage for LESSEE’s benefit and/or for
the benefit of the financing creditors of the TERMINAL IMPROVE-
MENTS.

ARTICLE XXI. LIABILITY FOR LOSS OR DAMAGE.

LESSEE assumes all risk of, and hereby indemnifies the AUTHOR-
ITY against, any loss of, or damage to, (i) the Exclusive Areas,
and (ii) the other Leased Areas during LESSEE’s use thereof, inclu-
ding the facilities thereon, resulting from LESSEE’s negllgent
operatlon of the Intermarine Public Terminal and/or in not comply-
ing with the provisions of this Agreement.

ARTICLE XXII. FIRE EXTINGUISHING EQUIPMENT.

LESSEE shall furnish and supply in the Exclusive Areas and,
during LESSEE’s use, the other Leased Areas, such fire extinguish-
ing equipment as LESSEE reasonably deems necessary or appropriate,
and as required by the regulations of the U.S. Coast Guard or the
local Fire Service Department, or as reasonably may be required by
the AUTHORITY.

ARTICLE XXIII. RIGHT OF ACCESS BY THE AUTHORITY.

(A) Repair and Replacements: The AUTHORITY shall have the
right to enter the Leased Areas to make any repairs, replacements,
and alterations which the AUTHORITY may deem necessary. Any such
action of the AUTHORITY shall not release LESSEE from its obliga-
tions to maintain and repair its own facilities and equipment, as
well as the Leased Areas (including, without limitation, the AU-
THORITY’s IMPROVEMENTS and TERMINAL IMPROVEMENTS). The AUTHORITY,
its agents, and employees shall notify and coordinate such visits
with LESSEE.

(B) Right to Inspect: The AUTHORITY also shall have the
right, through its duly authorized agents and representatives, to
1nspect the Leased Areas and installations, facilities, and other
improvements on the Leased Areas at any time during regular busi-
ness hours, and to determine LESSEE’s compliance with its obliga-
tions under this Agreement. The AUTHORITY, its agents, and employ-
ees shall notify and coordinate with LESSEE as to any such visits
outside of regular working hours.
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ARTICLE XXIV. ASSIGNMENTS.

(A) Permitted Assignment:

(1) To Controlled LESSEE: LESSEE may assign this
Agreement, on a one-time basis, to a wholly-owed subsidiary of
LESSEE or an afiliate whose stock ownership upon assignment is
controlled by no less than 80% of LESSEE’s current shareholders as
a group (the "Assignee"). LESSEE and Assignee shall provide the
AUTHORITY appropriate documents evidencing the creation, identity,
ownership, and capitalization of the Assignee as stipulated in this
Agreement.

(2) Responsibilities of the Assignee and LESSEE: Upon
transfer and assignment of all of the rights and obligations pursu-
ant to this Agreement, Assignee shall thereafter be the LESSEE un-
der this Agreement and shall be exclusively responsible for the
development and operation of the InterMarine Public Terminal, ex-
cept as to the obligations of INTERSHIP under Article VIII of this
Agreement and as otherwise set forth herein. The Assignee shall,
upon the occurrence of an assignment in accordance with the terms
of this Article XXIV(A), be capitalized with cash and other assets
with an aggregate value of not less than SEVEN MILLION TWO HUNDRED
AND FIFTY THOUSAND DOLLARS ($7,250,000) (the "Assignee Minimum
Capitalization"). Such Assignee Minimum Capitalization may be
accomplished by LESSEE transferring or causing to be transferred to
Assignee, as a capital or subordinated equity contribution, by
means of cash, partnership interest contributions, common or pre-
ferred stock, or subordinated debentures and/or financings or as-
sets contributions which may include: (a) assignment of revenue
generating stevedoring and terminal business, capitalized at the
amount of not less than TWO MILLION SEVEN HUNDRED AND FIFTY THOU-
SAND DOLLARS ($2,750,000), (b) the transfer of operating and con-
tainer handling equipment, cranes, and material handling equipment
with a value of not less than THREE MILLION FIVE HUNDRED THOUSAND
DOLLARS ($3,500,000), and (c) the contribution of not less than ONE
MILLION DOLLARS ($1,000,000) in cash or readily marketable securi-
ties to cover the cost, in part, of Phases One and Two of the Deve-
lopment Plan, as set forth in Article VII above. Upon the comple-
tion of the development of the InterMarine Public Terminal as con-
templated in Article VII above, the Assignee shall be capitalized
through partnership interest contributions, common or preferred
stock, and subordinated equity contributions with an aggregate fair
market value of assets and cash of not less than TEN MILLION DOL-

LARS ($10,000,000).
M7
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The foregoing notwithstanding, prior to any assignment
from LESSEE to Assignee which is permitted hereunder, LESSEE shall
provide the AUTHORITY or AUTHORITY’'s representative(s) copy of
Assignee’s Financial Statements or Pro-Forma Financial Statements
evidencing Assignee’s Minimum Capitalization. No assignment to the
Assignee shall be effective unless and until the AUTHORITY has
given its written approval of Assignee’s financial capability as
provided herein, which such approval shall not be unreasonably de-
layed or denied.

Even though the value of the operating assets being
transferred are sustained by valuations and a third party buyer
would be allowed to recognize said current purchase in its GAAP
Financial Statements, LESSEE has been advised by its independent
accountants that, since the proposed Assignee is controlled by
INTERSHIP or its controlling stockholders, the transaction would be
characterized as a "non-monetary transaction" under GAAP, and the
LESSEE’s Financial Statements will have to reflect INTERSHIP’s cost
basis and not the current value of the operating assets. LESSEE
shall report both current value and GAAP Financial Statements
value.

(B) Assignments Generally: Except as provided in Subpara-
graph (A) above, neither this Agreement nor any interest herein

contained shall be sold, assigned or otherwise transferred by LES-
SEE without the prior written approval of the AUTHORITY, acting
through its Board of Directors, which approval may be withheld in
the AUTHORITY’s sole discretion. Moreover, the AUTHORITY may, in
its absolute discretion, withhold consent as to any proposed trans-
feree’s different use of the Leased Areas, including if any propos-
ed use involves the use, storage, generation, or disposal of hazar-
dous substances. Any assignment which the AUTHORITY may approve
shall be under the same terms and conditions and for the same mari-
time purposes as stipulated in this Agreement, and shall not re-
lease LESSEE from any liability hereunder except to the extent ex-
pressly provided in the AUTHORITY’s written approval of the assign-
ment. Any consent by the AUTHORITY to any sale, assignment, or
other transfer of this Agreement shall not constitute a waiver of
the necessity of obtaining such consent as to any subsequent sale,
assignment, or other transfer.

Any assignment, except the assignment authorized in Paragraph
(A) above, for the benefit of LESSEE by operation of law shall not
be effective to transfer or assign LESSEE’s interest under this
Agreement unless the AUTHORITY shall have first consented thereto
in writing. Neither LESSEE’s interest in this Agreement, nor any
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estate created hereby in LESSEE, nor any interest herein or there-
in, shall pass to any trustee or receiver or assignee for the bene-
fit of creditors or otherwise by operation of law except as may be
specifically provided in this Agreement or the Bankruptcy Code.

If any equity interest of LESSEE (including, without limita-
tion, corporate shares of stock or any partnership or membership
interest) is transferred, by sale, assignment, bequest, inheri-
tance, operation of law, or otherwise, so as to result in a change
of ownership or control of, in the aggregate, forty per cent (40%)
or more of said equity interest at one time, or in any series of
transactions during any two (2) year period other than by inheri-
tance or other inter-vivos transfer to any blood relative within
two degrees of consanguinity of the then current stock or equity
holders of LESSEE, the same shall be deemed an assignment for the
purpose of this Article, shall require the AUTHORITY's prior writ-
ten consent, and LESSEE, upon LESSEE having knowledge thereof,
shall notify the AUTHORITY, in writing, of any such proposed
change. LESSEE shall give the AUTHORITY prompt written notice of
any ownership change.

(C) Subletting: LESSEE shall not sublet any of the Leased

Areas, or any part thereof, without the AUTHORITY’Ss prior written
consent, which consent may be withheld for any reason whatsoever.

ARTICLE XXV. LIMITATIONS OF LESSEE’S RIGHTS.

This Agreement does not constitute LESSEE as an agent, offi-
cer, or employee of the AUTHORITY for any purposes whatsoever ex-
cept as may be specifically stipulated in this Agreement.

ARTICLE XXVI. AGREEMENTS WITH THE UNITED STATES.

This Agreement and LESSEE‘s rights and interests granted
hereunder, to the extent the use intended is not materially affec-
ted, shall be subordinated to the provisions of any existing or
future agreement between the AUTHORITY and the United States rela-
tive to the operation or maintenance of the Leased Areas, the exe-
cution of which has been or may be required as a condition prece-
dent to the expenditure of federal funds for the development of the
bulkhead areas.
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ARTICLE XXVII. NOTICES.

All notices to the AUTHORITY shall be in writing and either
delivered by hand, by fax with a hard copy sent by first class
mail, postage prepaid, or sent by certified or registered mail,
return receipt requested, addressed or delivered to the Executive
Director, Puerto Rico Ports Authority, G.P.0O. Box 2829, San Juan,
Puerto Rico 00936-2829, or at the AUTHORITY’s physical address at
Isla Grande Terminal, San Juan, P.R., and/or to such additional or
other person or address as may be directed in a written notice to
LESSEE. Notices to LESSEE that are required hereunder shall be in
the same manner addressed to: Mr. David R. Segarra, President,
InterMarine Public Terminals Inc., P. O. Box 2748, San Juan, Puerto
Rico 00903, or at LESSEE’s physical address at Pier 11, Fernandez
Juncos Avenue, San Juan, P.R., or such other person or address as
may be directed in a written notice from LESSEE delivered to the
AUTHORITY as set forth above.

ARTICLE XXVIII. ENTIRE AGREEMENT.

This Agreement constitutes the entire agreement between the
parties as to the subject matter of this Agreement and may not be
changed, modified, discharged, or extended, except by written
amendment duly approved and executed by the duly authorized rep-
resentatives of the respective parties, and filed, as may be re-
quired by law, with any appropriate government agency(ies).

ARTICLE XXIX. NONDISCRIMINATION CLAUSE.

In connection with the utilization of the Leased Areas cover-
ed by this Agreement, LESSEE agrees not to discriminate against any
person, employee, or applicant for employment, because of race,
religion, color, or national origin. This provision shall include,
but not be limited to, the following: employment, upgrading, demo-
tion, transfer, recruitment or advertising, layoffs, or termina-
tion; rates or any other form of compensation, and selection for
training, including apprenticeship. LESSEE agrees to post, in con-
spicuous places, available for employees and applicants for employ-
ment, notices to be provided by the AUTHORITY setting forth the
text of this nondiscrimination clause. LESSEE assures that no per-
son shall be excluded or discriminated from participating in or
receiving the services or benefits of any program or activity cov-
ered by applicable law. LESSEE assures that it will require that
its covered organizations provide assurances to the AUTHORITY that




AP-96-974)-92; FMC Agreement No. 224-
PORT OF SAN JUAN, PUERTO NUEVO MARINE TERMINAL AREA
PIERS M/N/O TERMINAL LEASE AND DEVELOPMENT AGREEMENT
Original Page 77

they similarly agree not to discriminate against any person, em-
ployee, or applicant for employment, because of race, religion,
color, or national origin.

ARTICLE XXX. PREMISES SECURITY.

LESSEE shall not permit nor allow unauthorized personnel to
enter the operations areas or any other area in the Exclusive Areas
or, during LESSEE’s use, in the other Leased Areas, which is re-
stricted by local or federal regulation. If the AUTHORITY is pena-
lized or fined by any local or federal agency or court for viola-
tion of any law or regulation related to the entering of restricted
areas, and such violation is due to LESSEE’s failure to comply with
this Article XXX, said penalty or fine and all related costs and
expenses, including legal fees, shall be reimbursed by LESSEE to
the AUTHORITY within thirty (30) days after the AUTHORITY's request
for such reimbursement.

ARTICLE XXXI. LESSEE’S RESPONSIBILITY REGARDING HAZARDOQOUS
SUBSTANCES.

(A) Definition of Hazardous Substances:

(1) Hazardous Substances Generally: The term "Hazardous

Substances, " as used in this Agreement, shall include, without limi-
tation, flammables, explosives, radiocactive materials, asbestos,
polychlorinated biphenyl (PCBs), chemicals known to cause cancer or
reproductive toxicity, pollutants, contaminants, hazardous wastes,
toxic substances or related materials, petroleum and petroleum
products, and substances declared to be hazardous or toxic under
any law or regulation now or hereafter enacted or promulgated by
any governmental authority.

(2) Hazardous Substances and Release: The terms "hazar-
dous substance" and "release" shall have the meanings specified in
the Comprehensive Environmental Response, Compensation and Liabil-
ity Act of 1980, as amended, 42 U.S.C. Section 9601 et seq.
("CERCLA"), and the regulations promulgated thereunder.

(3) Solid Waste, Disposal, or Disposed: The terms
"solid waste" and "disposal" or "disposed" shall have the meanings
specified in the Resource Conservation and Recovery Act of 1976, as
amended, 42 U.S.C. Section 6901 et seg. ("RCRA"), and the regula-
tions promulgated thereunder.

4t 7
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(4) Future Amendments and Expansion of Definitions: 1In

the event either CERCLA or RCRA is amended so as to broaden the
meaning of any term defined thereby, such broader meaning shall
apply as of the effective date of such amendment, and provided
further, to the extent that the laws of the Commonwealth of Puerto
Rico or the Municipality of San Juan, the jurisdiction where the
Leased Areas are located, establish an applicable meaning for
"hazardous substance", "release", "solid waste", "disposal," or
"disposed," which is broader than specified in either CERCLA or
RCRA, such broader meaning shall apply.

(B) LESSEE’s Operation of the InterMarine Public Terminal:
(1) Compliance with Environmental Laws: LESSEE shall

comply with all applicable environmental laws and regulations,
including all Federal, Commonwealth, and local or municipal laws,
statutes, ordinances, codes, and rules and regulations promulgated
under the aforementioned Federal, Commonwealth, and local or muni-
cipal laws and statutes, relating to the protection of the environ-
ment and the workplace, public and industrial health and safety,
and/or governing the handling, use, generation, treatment, storage,
transportation, or disposal of hazardous substances, solid wastes
and other regulated substances, within or outside the workplace.

(2) Applying for and Obtaining Permits and Licenses:

Prior to beginning operations in the Leased Areas, including, with-
out limitation, any construction or other development, LESSEE shall
request and obtain all applicable environmental permits and licen-
ses from the concerned Federal, Commonwealth, and Local agencies
with jurisdiction, such as, but not limited to, the Environmental
Protection Agency, the United States Army Corps of Engineers, the
Junta de Calidad Ambiental, the Departamento de Recursos Naturales,
and the Administracion Para el Manejo de los Deperdicios Solidos.

(3) Conduct of Operations:

(a) Storage, Generation, or Disposal of Material: Ex-
cept in compliance with all applicable law, ordinances, and regu-
lations pertaining thereto, and except as for such hazardous sub-
stances as are necessary or useful to the LESSEE'’s business, in
reasonable amounts, LESSEE shall not cause or permit hazardous sub-
stances to be used, stored, generated, or disposed of by LESSEE or
LESSEE’s agents, employees, contractors, or users of the facilities
who are under the direct control and supervision of LESSEE on or in
the Exclusive Areas, and in the other Leased Areas during LESSEE’s
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use thereof, without first obtaining the AUTHORITY’s written con-
sent.

(b) Use of Proper Containers: Any hazardous material

permitted on the Leased Areas, and in all containers utilized in
LESSEE’'s operations, shall be used, kept, stored, and disposed of
in a manner that complies with all Federal, Commonwealth, and local
laws or regulations applicable to such hazardous material.

(c) Discharge, Leaks, and Emissions: LESSEE, and LES-

SEE’s agents, employees, contractors, or users of the facilities
who are under LESSEE’s control and/or supervision, shall not dis-
charge, leak, or emit, or permit to be discharged, leaked, or emit-
ted, from the Leased Areas any hazardous substances into the atmos-
phere, ground, sewer system, or any body of water, if such material
would pollute or contaminate the receiving body, damage the health,
welfare, or the security of people, whether located on the Leased
Areas or elsewhere, or interfere with the condition, use, or enjoy-
ment of the Leased Areas or any other real or personal property.

(4) Inspection and Monitoring by the AUTHORITY: During

the term of this Agreement the AUTHORITY and its employees and/or
agents shall have the right to enter upon the subject property and
monitor LESSEE’s performance to insure that LESSEE is in compliance
with all applicable environmental laws and regulations, permits and
licenses. These monitoring activities may include, among other
things: physical inspections, tests, and sampling; installation,
service, and inspection of environmental monitoring devices; exami-
nation and copying of documents or records dealing with LESSEE’s
compliance with environmental laws, regulations, licenses, and per-
mits; and interviews with LESSEE’s personnel and contractors regar-
ding LESSEE’s environmental performance and compliance. The AU-
THORITY also reserves the right to request and obtain reports and
notices concerning LESSEE’s environmental performance. During the
term of this Agreement, LESSEE shall not tamper with, or disturb in
any manner, any monitoring devices.

(5) Reporting of Notices of Violations: LESSEE shall
immediately notify the AUTHORITY as to any known violation in the
Exclusive Areas, and, during LESSEE’s use, in the other Leased
Areas, of the applicable environmental laws, regulations, licenses,
permits, or any other matter that may give rise to environmental
liability on behalf of the LESSEE or the AUTHORITY and, within
seventy-two (72) hours of becoming aware of such violation or other
matter, shall submit to the AUTHORITY a written report which des-
cribes the circumstances thereof.
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(6) Information, Reports and Environmental Clean-up:

(a) Submission of Information and Reports: LESSEE

shall, at LESSEE’s own expense, make all submissions to, provide
all information required by, and comply with all requirements of
all governmental authorities (the "Environmental Authorities")
under applicable laws.

(b) Environmental Clean-Up: Should any Environmental
Authorities or any third party demand that a clean-up plan be pre-
pared, and that a clean-up be undertaken, because of any deposit,
spill, discharge, or other release of hazardous substances that
occurs during the term of this Agreement, at or from the Exclusive
Areas, and, during LESSEE’s use, in the other Leased Areas, or
which arises at any time from LESSEE’s use or occupancy of the
Leased Areas, then LESSEE shall, at LESSEE’s expense, prepare and
submit the required plans and all related bonds and other financial
assurances; and LESSEE shall, at LESSEE’s expense, carry out all
such clean-up plans.

(¢) Information Requests: LESSEE shall promptly provide
all information regarding the use, generation, storage, transporta-

tion, or disposal of hazardous substances by LESSEE that is reques-
ted by the AUTHORITY.

If LESSEE fails to fulfill any duty imposed under this
Article XXXI(B) (6) within a reasonable time, the AUTHORITY may do
So at LESSEE’s expense; and in such case, LESSEE shall cooperate
with the AUTHORITY to determine the applicability of the laws to
the Leased Areas due to LESSEE’s use thereof and for any such
compliance therewith, and LESSEE shall execute all applicable and
reasonable documents promptly upon the AUTHORITY’s request. No
such action by the AUTHORITY, and no attempt made by the AUTHORITY
to mitigate damages under any law, shall constitute a waiver of any
of LESSEE’s obligations under this Article XXXI(B) (6) or the
AUTHORITY’s rights.

(7) Corrective Action by the AUTHORITY: If, during the

term of this Agreement, LESSEE violates any applicable environmen-
tal law, regulation, license, or permit, or acts in any way that
might give rise to any environmental liability on behalf of the
AUTHORITY, the AUTHORITY shall first request, in writing, that LES-
SEE take the necessary corrective action, and the AUTHORITY re-
serves the right to:
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(a) Perform Remedial Action: At LESSEE’s expense, per-
form remedial actions as defined in CERCLA and RCRA, and any
other pertinent law, statute, ordinance, code, rule, or regu-
lation, be it federal, local, or municipal, or take any other
action necessary to cure immediately the environmental non-
compliance.

(b) Compel LESSEE’s Remedial Action: Compel LESSEE, at

LESSEE’s own cost, to perform the remedial action mentioned in
Article XXXI(B) (7) (a) above. There shall be no right to rent
abatement while any remedial action is being performed.

(8) - Hold Harmless and Indemnity: LESSEE shall
indemnify, defend, and hold harmless the AUTHORITY, and the
AUTHORITY's oficers, directors, employees, and agents, from (a)
all fines, suits, procedures, claims, and actions of every kind,
and all costs associated therewith (including, without limitation,
a decrease in value of the premises, damages caused by loss or
restriction of rentable or usable space, or any damages caused by
adverse impact on marketing of the space, and any and all sums paid
for settlement of claims, attorneys’ fees and costs, and
consultants’ and experts’ fees and costs), (b) any personal injury
(including wrongful death) or property damage (real or personal)
arising out of or related to hazardous substances; (c) any lawsuit
brought or threatened, settlement reached, or government order re-
lating to hazardous substances; or (d) any violation of any law
applicable thereto arising out of or in any way connected with any
deposit, spill, discharge, or other release of hazardous substan-
ces, which arises and is caused by LESSEE or LESSEE’s agents, em-
ployees, contractors, or users who are under LESSEE’s control or
supervision in the Leased Areas during the term of this Agreement,
Or arises at any time from LESSEE’s use or occupancy of the Leased
Areas, or from LESSEE’s failure to provide all information, make
all submissions, and take all steps required by all Environmental
Authorities under applicable law and regulation. Third party users
of the Puerto Nuevo Terminal Preferential Areas shall not be deemed
to be under LESSEE’s control.

(8) Survival of Covenants and Agreements: The provi-
sions of this Article shall be in addition to any other obligations
and liabilities which LESSEE may have to the AUTHORITY at law or
equity, and shall survive the transactions contemplated herein and
shall survive the termination of this Agreement.

L »
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ARTICLE XXXTII. CLAIMS AND DISPUTES.
(A) Claim Resolution:

(1) LESSEE Claims: Any claims by LESSEE arising under
or relating to this Agreement, including, but not limited to, any
claim for monetary relief or damages, must be submitted in the
first instance directly to the AUTHORITY in writing with, to the
extent available and known as of the date of the filing of the
claim after diligent inquiry, (i) a detailed explanation of the
facts and circumstances asserted to entitle LESSEE to relief, (ii)
an itemized breakdown of any monetary relief claimed, (iii) copies
of any relevant documents or correspondence, and (iv) a certifica-
tion under oath by a duly authorized corporate oficer of LESSEE
attesting, of such person’s own personal knowledge and based on
such person’s personal review of the matter, to the accuracy of
LESSEE’s claim and LESSEE’s good faith belief that LESSEE is enti-
tled to the relief claimed. All such complaints shall be clearly
referenced at the beginning of the communication as an "Article
XXXTT Claim and Dispute”

Any such LESSEE claim shall be addressed and delivered to
the AUTHORITY’s Executive Director, who will refer the claim to a
designated oficer of the AUTHORITY for review and processing. LES-
SEE shall fully cooperate with and facilitate the AUTHORITY’Ss re-
view of such claim by timely providing any additional requested
information, and by meeting with the officer designated by the
Executive Director as requested to discuss and attempt to clarify
and resolve the claim.

The AUTHORITY shall notify LESSEE in writing of the AU-
THORITY's agreement or disagreement with LESSEE’s claim within
twenty (20) working days of the AUTHORITY's receipt of the claim,
and, if the AUTHORITY disagrees with LESSEE’s claim, shall addi-
tionally submit in the reply a written statement of the facts and
circumstances, and copies of any relevant documents or correspon-
dence, supporting the AUTHORITY’s challenge to LESSEE’s claim. If
LESSEE disagrees with the AUTHORITY’s initial reply to LESSEE'’s
claim and wishes to further maintain and pursue the same, LESSEE
shall formally so notify the AUTHORITY within ten (10) working days
of LESSEE’s receipt of the aforesaid written reply and statement,
and shall request a full review of the matter under the procedures
established in this Article XXXII. The AUTHORITY's Executive Dir-
ector or designated Review Oficer shall meet with LESSEE’s appli-
cable personnel in an attempt to resolve the claim on a mutually
satisfactory basis. LESSEE shall fully cooperate with and facili-
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tate the Executive Director’s review by timely providing any addi-
tional requested information, and by meeting with the Executive
Director or Review Oficer as requested. The Executive Director
shall issue the AUTHORITY’s final written decision with respect to
LESSEE’s claim within twenty-one (21) working days of the AUTHOR-
ITY’s receipt of LESSEE’s written request for review.

(2) AUTHORITY Claims: Any claims by the AUTHORITY aris-
ing under or relating to this Agreement, including, but not limited
to, any claim for monetary relief or damages, shall be submitted to
LESSEE in writing, and shall set forth, to the extent available and
known as of the date of the filing of the claim after diligent in-
quiry, (i) a detailed explanation of the facts and circumstances
asserted to entitle the AUTHORITY to relief, (ii) an itemized break-
down of any monetary relief claimed, (iii) copies of any relevant
documents or correspondence, and (iv) a certification under oath by
a duly authorized corporate oficer of the AUTHORITY attesting, of
such person’s own personal knowledge and based on such person’s
personal review of the matter, to the accuracy of the AUTHORITY's
claim and the AUTHORITY’s good faith belief that the AUTHORITY is
entitled to the relief claimed. All such complaints shall be
clearly referenced at the beginning of the communication as an

"Article XXXIT Claim and Dispute".

Any such AUTHORITY claim shall be addressed and delivered
to LESSEE’s President, who will refer the claim to LESSEE’s Secre-
tary, or, in his absence and on his behalf, to a duly designated
oficer of the corporation, for review and processing. The AUTHOR-
ITY shall fully cooperate with and facilitate the Secretary’s or
Designated Officer’s review by timely providing any additional
requested information, and by meeting with the Secretary or Desig-
nated Oficer as requested to discuss and attempt to clarify and
resolve the claim.

LESSEE shall notify the AUTHORITY in writing of LESSEE’s
agreement or disagreement with the AUTHORITY’s claim within twenty
(20) working days of LESSEE’s receipt of the claim, and, if LESSEE
disagrees with the AUTHORITY’s claim, shall additionally submit in
the reply a written statement of the facts and circumstances, and
copies of any relevant documents or correspondence, supporting LES-
SEE’s disagreement with and challenge to the AUTHORITY's claim. If
the AUTHORITY disagrees with LESSEE’s initial reply to the AUTHORI-
TY’s claim, and wishes to preserve and maintain the claim, the AU-
THORITY shall formally so notify LESSEE within ten (10) working
days of the AUTHORITY’s receipt of the aforesaid written reply and
statement, and shall request a full review of the matter under the

éf%/ 4
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procedures established in this Article XXXII. LESSEE’s President
or designated Review Oficer shall meet with the AUTHORITY's appli-
cable personnel in an attempt to resolve the claim on a mutually
satisfactory basis. The AUTHORITY shall fully cooperate with and
facilitate LESSEE’s President’s review by timely providing any
additional requested information, and by meeting with the President
or Review Oficer as may be requested. LESSEE’s President shall
issue LESSEE’s final written position with respect to the AUTHOR-
ITY’s claim within twenty-one (21) working days of LESSEE’s receipt
of the AUTHORITY'’s written request for review.

(B) Extension of Adminigtrative Terms: The parties may mutu-
ally agree in writing (i) to waive a prior failure by any party to
reply, or to offer, or to notify the other of, any written state-
ments or decisions, or (ii) to extend any term for such actions
provided herein. Failure to issue an initial reply, offer the
written statement, or to issue the final decision by either party
within the times stipulated in this Article, shall be deemed a
final negative decision, and the mediation provisions of Article
XXXII(C) below shall be fully applicable.

(C) Dispute Resolution:

(1) Mediation: In the event that LESSEE and/or the
AUTHORITY disagrees in whole or in part with any final decision
with respect to either a LESSEE claim or an AUTHORITY claim, such
disagreement shall constitute a dispute ("Dispute") if either party
notifies the other of a "Request for Mediation" within seven (7)
working days of the date the final written decision was received.
The term Dispute shall mean any controversy, claim, or dispute
arising out of or in connection with this Agreement, including,
without limitation, the meaning or application of any provision of
this Agreement or the performance of any obligation under this
Agreement, but excluding any dispute arising out of revisions to
the AUTHORITY’s applicable Tariffs. All Tariff disputes shall be
handled in accordance with applicable law.

If, in the opinion of either party, the parties are un-
able to agree on a mediator or the time and place for mediation,
the parties hereto agree that the Dispute shall be submitted to the

American Arbitration Association ("AAA"), in San Juan, Puerto Rico,
for mediation, and the AAA shall appoint a mediator and shall desig-
nate the time, place, and procedure for mediation. The parties

agree to attend and participate in any such mediation until the
Dispute is settled to the parties’ mutual satisfaction, they are
released by the mediator, or thirty (30) calendar days after the

V.
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written notice of the Request for Mediation (the "Mediation Term")
has expired. Any mediation award must be reduced to a written
decision and signed by both parties upon approval by their res-
pective Boards of Directors within a period not to exceed ten (10)
working days from the date of the meeting settling the Dispute.

(2) Complaint: 1In the event that the parties are unable
to settle any dispute through Mediation, or the Mediation Term has
expired without a mutually agreed settlement, either party may pre-
serve and assert the Dispute by filing a formal complaint ("Com-
pPlaint") to the appropriate court or other forum in accordance with
applicable United States and Puerto Rico law. Such Complaint must
be filed within thirty (30) calendar days after the Mediation Term
has expired.

(D) Interest: The prevailing party as to any monetary claim
shall be entitled to interest on the amount of any ultimate recov-
ery calculated from the date of the AUTHORITY’s initial receipt of
a LESSEE claim or the LESSEE’s initial receipt of an AUTHORITY
claim, as the case may be, or such other earlier date as may be
provided in this Agreement, to the date of issuance of a check in
payment of such recovery, at 9% per annum.

(E) Superseding Provision: The provisions of this Article
XXXII supersede and replace to the extent applicable, for purposes
of this Agreement, the procedures for dispute resolution adopted
and published by the AUTHORITY, pursuant to Regulation 4034, dated
October 13, 1989, titled Regulations to Requlate the Adjudication
Procedure of the Puerto Rico Ports Authority According to the Com-
monwealth of Puerto Rico Uniform Administrative Procedures Act, and
any amendment or substitution thereof.

(F) Continuation of Performance: Until such time as a Claim
is settled both parties shall comply with their respective obliga-
tions under the terms of this Agreement.

Either party may request a court to issue such injunctive or other

temporary relief as such party may deem appropriate once the Media-
tion Term has expired.

ARTICLE XXXIII. OTHER PROVISIONS.

(A) Release of Claims: INTERSHIP hereby releases and waives
any and all claims, including all claims for damages or repara-
tions, which INTERSHIP may have against the AUTHORITY up to and

i,
f
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including the date of this Agreement, whether known or unknown,
which arise out of or in any way relate to the allegations and as-
sertions set forth in INTERSHIP’s Complaint against the AUTHORITY
filed in FMC Docket No. 94-25, except as reserved in Paragraph 1 of
the Settlement Agreement between the Authority and Intership being
executed contemporaneously with the execution of this Agreement,
and except as to INTERSHIP’s request for a declaratory judgment as
to the validity of the Antilles Isla Grande Agreement, and INTER-
SHIP agrees to voluntarily dismiss, with prejudice, such Complaint,
except as to the request for a declaratory judgment as to the vali-
dity of the Antilles Isla Grande Agreement.

(B) No Waiver: The failure of the AUTHORITY or LESSEE to
insist, in any one or more instances, upon performance of any of
the terms, covenants, and conditions of this Agreement shall not be
construed as a waiver or relinquishment of the AUTHORITY's or
LESSEE’s right as applicable, to the past, present, and future
performance of any such terms, covenants, or conditions; and the
AUTHORITY's or LESSEE’s obligations in respect of said performance
shall continue in full force and effect; and the receipt and accep-
tance of rent shall not be deemed to be a waiver of any breach or
default by the AUTHORITY or LESSEE of any provisions of this
Agreement, nor shall such acceptance of rent invalidate or impair
the eficacy of any termination, or notice of termination here-
. under, unless expressly so agreed in writing by the AUTHORITY or
LESSEE, as applicable.

(C) Successors in Title or Interest: The covenants and con-
ditions herein contained shall apply to the successors, executors,
administrators, and assigns of LESSEE and the AUTHORITY.

(D) Applicable Law: This Agreement shall be interpreted in
accordance with the applicable laws of the Commonwealth of Puerto
Rico, and, to the extent applicable, the maritime and admiralty
laws of the United States.

(E) Headings: The terms and conditions of the Agreement are
established by the text of the document. All headings and titles
to Articles, Sections, or Paragraphs are solely for the convenience
of the reader and are not intended to modify, interpret, or estab-
lish any additional or different right or conditions. All refer-
ences in this Agreement to Articles, Sections, Paragraphs, or other
provisions are references to Articles, Sections, Paragraphs, or
other provisions of this Agreement unless the context otherwise
requires. The terms "herein", "hereof," or "hereunder," or similar
terms used in this Agreement, refer to this entire document and not

CF
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to the particular provisions in which the terms are used unless the
context otherwise requires.

(F) Counterparts: This Agreement may be executed in one or
more counterparts, each of which shall be deemed an original, but
all of which together shall constitute one and the same instrument.

(G) Effectiveness of Agreement: This Agreement shall be

effective upon its execution by both parties acting through their
respective duly authorized representatives. The parties hereby
acknowledge that, at the time of the execution of this Agreement,
INTERSHIP has provided to the AUTHORITY the security deposit and
proof of insurance required under Articles X and XIT above. The
AUTHORITY shall file this Agreement with the FMC promptly after the
same is executed by both parties.

(H) Termination of the Pier M Interim Agreement: Upon the
effectiveness of this Agreement, the Pier M Interim Agreement shall
be deemed terminated in accordance with its terms and superseded by
this Agreement, which shall hereafter govern LESSEE’S rights with
respect to the use of the areas covered by the Pier M Interim
Agreement.

IN WITNESS WHEREOF, the parties hereto have signed this Agreement,
each page of which bears the initials or signature of each party’s
respective duly authorized representative, on the date first stated
above.

PUERTO RICO PORTS AUTHORITY

By: / M%

Dr. Herman Sulsona
Executive Director

ATTEST:

INTERNATIONAL SHIPPING AGENCY, INC.

.7 7
4 v, g, / o //,'
e Ll /W,g

David R. SegarraU/Jr>/'
Secretary President B
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PLANNED IMPROVEMENTS AT PIERS M, N, & O
PHASES I, II, III, IV, V, VI, VII & VIII

ITEM A - AUTHORITY’S IMPROVEMENTS:

Phase I - Areas LP2-1, MP-1-1, ME-1, and ME-2:

NoOUTd WwWN R

Clearing and Grubbing
Sub-base

Asphalt Payments

Fencing and Gates

High Mast Lighting

Backing Logs, Line Stripping
Capital Maintenance of Pier L

Exhibit B, Page 1

Sub-Total -

Phase II - Areas OE-1 and NE-3:

Clearing and Grubbing (including Roadway)
Sub-base
Asphalt Payments (including Roadway)
Fencing and Gates
High Mast Lighting
Backing Logs, Line Stripping
Provide Storm Sewer, Water and
Power Infrastructure

$1,200,000Y

Sub-Total -

Phase III - Access Bridge

1.

Design and Contract for the Construc-
tion of an Access Bridge from Kennedy
Avenue

Sub-Total -

L/

Except as otherwise e
estimates only.

1,600,000

500, 000%

xpressly noted, all costs represent

2/ The Authority’s share of the costs of the construction of this
Access Bridge is capped at $500,000, with Intership bein

: 9
responsible for all construction costs above such amfzgyf Y

{

N
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Phase IV - Areas ME-3, NE-4, NE-5, and NE-6:
1. Clearing and Grubbing (including Roadway)
2. Sub-base
3 Asphalt Payments (including Roadway)
4. Fencing and Gates
5. High Mast Lighting
6. Backing Logs, Line Stripping
i Upgrade Substation

Sub-Total - 705,000
Phase V - Areas ME-4, LE-3, LE-4, LE-5, LE-6
LE-7, LE-8, and LE-9 (as made available):
1. Clearing and Grubbing (including Roadway)
2. Sub-base
i Asphalt Payments (including Roadway)
4. Fencing and Gates
5. High Mast Lighting
6. Backing Logs, Line Stripping
7. Gate and Road Control, and Maintenance

Sub-Total - 1,750,000
Phase VI - Piers N & O:
1. Mobilization
2. Furnish & Drive Piles
3. Furnish & Drive BZ 42 Sheetpile
4. FPS Rear the Back
5. FPS Caps
6. FPS Deck
7 - Install Miscellaneous

Sub-Total - 12,000,000
Phase VII - Warehouse Construction:
1. Breakbulk & Customs Warehouse

Sub-Total - 2,000,000¥

3/ The Authority’s share of the warehouse construction costs is

capped at $2 million. //?aﬁg )
’ /f* ’
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TOTAL AUTHORITY'’S IMPROVEMENTS 19,655,000

Reserve for Contingencies, Construction
Interest, and Closing and Financing
Costs - 5,245,000

TOTAL AUTHORITY INVESTMENT - $25,000,000

ITEM B - TERMINAL, IMPROVEMENTS:

Phase VI - Piers M, N & O:

1. Container and Gantry 5,400,000
2. Improvement to Apron 350,000
Sub-Total - 5,750,000

Phase VII - Warehouse and Other Facilities:

1. Development Breakbulk & Customs Warehouse
2. Office Building
8 Maintenance Facilities
Sub-Total - 2,900,000
TOTAL TERMINAL IMPROVEMENTS - 8,650,000
ITEM C - OPERATING ASSETS & EQUIPMENT: 10,850,000
TOTAL TERMINAL INVESTMENT - 19,500,000

TOTAL PROJECT INVESTMENT = $44,500,000
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Exhibit C, Page 1
Inter-Marine Public Terminals, Inc.
Pro-Forma Terminal Equipment Inventory
January 1, 1996
# Equipment Description : Model Book Value
1 Crane Manitowoc 230T, Cont. Fited. M-4100 $ 1,000,000
1 Forklift Truck, Kalmar, 15T LMV, ‘94 Side Pick 145,000

2 Top Loaders, Kalmar, 45T LMV, ‘96 Reach Stk. 4161 900,000

1 Top Loader, Kalmar, 41T LMV, ‘93 Reach Stk. 4160 400,000

4 Yard Hustlers, Capacity TJ, ‘95 7000 200,000
2 Fork Lifts, Hyster 18T, ‘96 H360XLS 170,000
4 Fork Lifts, Hyster 4.5T, ‘96 H90XLS 160,000
50 Chassis, Hercules-Ajax, 20, ‘96 20’ Flash Back 350,000 |
50 Chassis, Various, 20" , ‘80s 20° 150,000
250 Chassis, Various, 40', ‘95 40’ 1,350,000
3 Chassis, Various, 45', ‘85 45' 18,000
9 Flat Beds, Platform 4/40°, 5/42' 64,000
2 Spreaders, Bromas, 35T, ‘95 40' 30,000
1 Elec. Gen. Set, Capterpillar, 92' 165 KW, Wheeled 34,000

1 Light Set/Power Plant, Coleman, ‘92 4/ 1000w Reflectors 5,000

1 Compressor, Ingersoll.-Rand, ‘95 Wheeled 4,000
1 Welder, Lincoln, 95' Whe_eled 5,000
1 Office Trailer, ‘95 32 ' 15.000

TOTAL EQUIPMENT 5,000 :%:
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