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SECOND AMENDMENT TO
MARINE TERMINAL LEASE AND OPERATING AGREEMENT

This Second Amendment to Marine Terminal Lease and Operating Agreement
("Second Amendment") is made and entered into by and between:

BROWARD COUNTY,
a political subdivision of the State of Florida,
acting by and through its Board of County Commissioners,
(hereinafter referred to as “COUNTY?),

and
MEDITERRANEAN SHIPPING COMPANY S.A.
a Switzerland corporation,

authorized to transact business in the state of Florida,
(hereinafter referred to as “MSC”)

WITNESSETH:

WHEREAS, COUNTY owns and has jurisdiction over the development, operation
and maintenance of Port Everglades in Broward County, Florida, and

WHEREAS, MSC is a privately held shipping line company based in Geneva,
Switzerland and is a leading global ocean shipping company; and

WHEREAS, COUNTY and MSC have entered into that certain Marine Terminal
Lease and Operating Agreement dated June 24, 2004, and First Amendment dated
December 11, 2007 hereinafter collectively referred to as ("Agreement"); and

WHEREAS, COUNTY and MSC desire to amend the Agreement to provide for
revisions to the term and demised premises sections, minimum guaranteed payment
terms, and revisions to other conditions of the Agreement as hereinafter described;

NOW THEREFORE,



In consideration of the mutual terms, conditions, promises, covenants and
payments hereinafter set forth, and for other good and valuable consideration, the
receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as
follows:

1. The foregoing recitals are true and correct and incorporated herein by reference.

2. Article 1, entitled, PREMISES, is hereby amended to read as follows:

1. PREMISES




3. Article 2, entitted TERM AND COMMENCEMENT DATE, is hereby amended to
read as follows:

2, TERM; COMMENCEMENT DATE AND REOPENER FOR OPTION
PERIODS

A. The term of this Agreement shall begin on the “Commencement Date” and
shall be for a period of ten (10) years (“initial term”), subject to the rights of termination
provided herein. “Commencement Date”, as used in this Agreement shall mean the
earlier of: i) the date MSC specifies in writing to COUNTY’s Port Director as the date
MSC will take occupancy of the demised premises, or ii) one hundred twenty (120)
calendar days from the date this Agreement is executed by COUNTY. MSC shall have

the option to seek an extend extension of the initial term of this Agreement for two (2)

additional five (5) year periods, each an (“Option Period”), provided it has kept and

remains in compliance with all the terms and conditions of this Agreement. MSC shall

give COUNTY’s Port Director written notice of its intent to exercise-its-option-to-extend

seek an extension of the initial term of the this Agreement not less than twelve (12)

months prior to the expiration date of the initial term and if applicable, not less than

twelve (12) months prior to the expiration date of the first five (5) year eption—term




Option Period (“Option Notice”). Unless COUNTY, through its Board of County

Commissioners, waives the required Option Notice, failure of MSC to provide
COUNTY’s Port Director with same, shall result in the forfeiture by MSC of its option to

extend-the-then-existing seek an extension of the initial term or seek the second Option

Period as applicable efthis-Agreement, such option being deemed null and void by the

Parties hereto.

B. In_the event MSC gives COUNTY’s Port Director the required Option

Notice, the Parties hereto shall meet and negotiate in good faith the applicable

container shipmoves rates, minimum guaranteed payments and other related issues for

the applicable Option Period. The results of these negotiations shall be memorialized in

a proposed amendment to this Agreement, which proposed amendment shall be subject

to the approval of MSC and COUNTY. Failure of the Parties to reach an agreement on

the negotiations for a proposed amendment within ninety (90) calendar days following

the date Option Notice is received by COUNTY's Port Director, shall result in the

applicable Option Period deemed null and void by the Parties hereto.

4, Article 5, entitled, RENTALS, FEES, AND CHARGES, is hereby amended to
read as follows:

5. RENTALS, FEES, AND CHARGES

A. PAYMENTS




5. Article 22, entitted PER CONTAINER (SHIPMOVES) RATES AND ANNUAL
MINIMUM GUARANTEED PAYMENT, is hereby amended to read as follows:

22. PER _CONTAINER (SHIPMOVES) RATES AND ANNUAL MINIMUM
GUARANTEED PAYMENT

A PER CONTAINER (SHIPMOVES) RATES

Except as otherwise provided herein, COUNTY and MSC acknowledge
and agree to the following per container (shipmoves) rates (such rates do not
include applicable sales tax on crane rental usage) on MSC cargo handled
through MSC’s terminal facilities at Port Everglades, Florida in lieu of payment of
dockage, cargo and container unit wharfage charges, crane rental fees to include
crane startup, shutdown, and crane standby of up to one (1) hour, and
harbormaster fees. The parties hereto expressly acknowledge and agree that
effective October 23, 2007, outbound transshipment container(s) which
originates in a foreign port and have been previously: i) discharged from a MSC
ship or MSC third party ship and placed directly within MSC's leasehold by
MSC's franchised stevedore/cargo handler and ii) subsequently moved directly
from MSC's leasehold by MSC's franchised stevedore/cargo handler to shipside
for loading on a MSC ship will be charged sixty percent (60%) of the then current
MSC per container (shipmoves) rate in effect (as may be adjusted and/or

amended by the terms and conditions of this Agreement) at the time the



outbound transshipment container (shipmove(s)) occurred. Outbound
transshipment container(s) (shipmove(s)) qualifying for the rate reduction as
hereinabove described, shall be counted by COUNTY towards MSC's container
(shipmoves) volumes hereunder as follows: every two (2) outbound
transshipment shipmove(s) shall equal one (1) MSC container shipmove.

Effective upon the date COUNTY approves this Amendment, and over the

remaining initial term hereof, all container (shipmoves) from a vessel calling at

Port Everglades, which vessel is subject to a Vessel Sharing Agreement (“VSA”)

and/or Slot Charter Agreement (“SCA”) between MSC and a third party

steamship line(s) filed with the Federal Maritime Commission (FMC), shall also

be counted towards MSC’s required annual MGP and billed at the then

applicable rates in effect as provided hereinbelow and invoiced to MSC, which is

responsible for applicable payments described herein. VSA/SCA cargo will be

billed directly to MSC in the same mariner as its own proprietary cargo.

1) Beginning on the Commencement Date for the first year of
this Agreement, 1—45,000 containers (shipmoves) at the rate of $35.55
per container (shipmoves) and 45,001 container (shipmoves) and greater
at the rate of $35.00 per container (shipmoves);

2) For the second year of this Agreement, 1-55,000 containers
(shipmoves) at the rate of $36.36 per container (shipmoves), and 55,001
containers (shipmoves) and greater at the rate of $35.00 per container
(shipmoves);

3) For the third year of this Agreement, 1-70,000 containers



(shipmoves) at the rate of $37.14 per container (shipmoves) and 70,001
container (shipmoves) and greater at the rate of $35.00 per container
(shipmoves);

4) For the fourth year of this Agreement, and each and every
successive year thereafter on the anniversary of the Commencement Date
over the initial term hereof, the per container (shipmoves) rates shall be
adjusted as follows:

a) 1-70,000 containers (shipmoves) rate shall be
increased to an amount equal to the product of the 1-70,000
containers (shipmoves) rate during the immediately preceding year
multiplied by the CPI Multiplier as provided in Article Five herein,
subject to an annual cap of 3%.

b) 70,001 containers (shipmoves) and greater rate shall
be increased to an amount equal to the product of the 70,001 and
greater containers (shipmoves) rate during the immediately
preceding year multiplied by the CPI Multiplier as provided in Article
Five herein, subject to an annual cap of 3%.

c) The resulting increase to the adjustment in the
container (shipmoves) rates set forth in Paragraphs 4(a) and 4(b)
as hereinabove amended (annual cap changed from 1.5% to 3%)
shall be deemed effective as of the date, which begins year 4 of

this Agreement to wit: October 23, 2007.

5) Fhe—parties-hereto—expressly-acknowledge—and—agree-that;



Relocation- Commencement Date- Effective upon the commencement of

Contract Year Eight (8), the 1-70.000 containers (shipmoves) rate and

70.001 containers (shipmoves) and greater rate shall be repealed and

replaced with 1-75,000 containers (shipmoves) rate and 75,001 containers

(shipmoves) and greater rate, respectively.




! the CPI Multiol ided-inAdticle_Five_herein—subi
ananndual-cap-of-3%— 1-75,000 containers (shipmoves) rate shall

be equal to the product of the 1-70,000 containers (shipmoves) rate

during the immediately preceding vear and the CPI multiplier as

provided in Article 5 herein, subject to an annual cap of 3%.

b) 89,664-containers{(shipmoves)and-greaterrate—shall

herein—subject—to—an—annualcap—of3%- 75,001 containers

(shipmoves) and greater rate shall be equal to the product of the

70.001 containers (shipmoves) and greater rate during the

immediately preceding vear and the CPIl multiplier as provided in

Article 5 herein, subject to an annual cap of 3%.

6) The container (shipmoves) rates provided in this section do
not include Port Everglades Tariff charges for breakbulk cargo, electricity,
water, line handling services, and container crane standby of more than
one (1) hour, all of which shall be billed by COUNTY and paid by MSC at
full published Tariff rates. In no event, shall any adjusted container
(shipmoves) rates established pursuant to this section be less than the
container (shipmoves) rates in effect during the immediately prior twelve
(12) month period.

B. ANNUAL MINIMUM GUARANTEE PAYMENT




Effective upon the Commencement Date, and for each and every
successive year over the initial term hereof, MSC shall guarantee and make
payments to COUNTY (apportioned monthly pro-rata, as applicable) the following
sums as Minimum Guaranteed Payment (“MGP”).

i. For the first year of this Agreement, MSC shall pay the
COUNTY the sum of One Milion Six Hundred Thousand Dollars
($1,600,000.00) as MGP.

i. For the second year of this Agreement, MSC shall pay the
COUNTY the sum of Two Million Dollars ($2,000,000.00) as MGP.

iii. For the third year of this Agreement, MSC shall pay the
COUNTY the sum of Two Million Six Hundred Thousand Dollars
($2,600,000.00) as MGP.

iv. For the fourth year of this Agreement, and each and every
successive year thereafter on the anniversary of the Commencement Date
over the initial term hereof, MSC’s annual MGP amount shall be increased
to an amount equal to the product of the MGP sum required to be paid
during the immediately preceding year, multiplied by the CPI Multiplier as
provided in Article Five herein, subject to an annual cap of 3%. The
change in the annual cap from 1.5% to 3% shall be deemed effective as of
the date, which begins year 4 of this Agreement to wit: October 23, 2007.

V. The Parties hereto herete expressly acknowledge and agree

that,-beginning-on-the-Relocation-Commencement Date effective upon the

Commencement of Contract Year Eight (8), MSC's then current annual
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MGP shall be adjusted upwards to equal the product of-89,653 75,000
containers (shipmoves) and the 4-88.653 1-75.000 containers
(shipmoves) rate in effect as of the Relocation—Commencement—Date

effective start date_of Contract Year Eight (8). MSC's adjusted annual

MGP shall be referred-to-as-the{"Relecation MGR")-and-shall-be paid by

MSC in one-twelfth increments, beginning the first day of the month

following the Relocation-Commencement-Date start date of Contract Year

Eight (8) and on the first day of each month thereafter.

Vi. The parties hereto expressly acknowledge and agree that,

on the next annual anniversary of the Commencement-Date-(following-the

Relocation—-Commencement-Date) start date of Contract Year Eight (8),
MSC's adjusted annual Releeation MGP amount shall be increased to an

amount equal to the product of the Relescation MGP required to be paid
during the immediately preceding year, and the CPI| Multiplier as provided
in Article Five herein, subject to an annual cap of 3%.

Vii. The parties hereto expressly acknowledge and agree, that
MSC'’s Relocation MGP shall be adjusted for each and every successive
year thereafter on the anniversary of the Commencement-Date start date

of Contract Year Eight (8) over the remaining initial term hereof. MSC's

Relocation MGP amount shall be increased to an amount equal to the
product of the Relesation MGP sum required to be paid during the
immediately preceding year, and the CPIl Multiplier as provided in Article

Five herein, subject to an annual cap of 3%. In no event shall any
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adjusted MGP _amounts established pursuant to this Article. be less than

the MGP _amounts in effect during the immediate preceding twelve (12)

month period.

viii.  Effective October 23, 2007 and over the remaining initial

term hereof, MSC shall be eligible for a monetary credit in an amount not
to exceed 20% of its required annual MGP/Relecation-MGP. MSC shall
become eligible for a credit only if the total of MSC's actual annual
container (shipmoves) is less than the guaranteed number of MSC
container (shipmoves) for the given Contract Year. The eligible credit
shall equal the product of the amount of MSC's container (shipmoves)
short and the Contract Year's guaranteed rate for MSC per container
(shipmoves). The amount of MSC's container (shipmoves) short used to
determine the eligible credit cannot exceed the number of container
(shipmoves) handled by MSC (in the applicable Contract Year) for its
third-party clients.

For example, if MSC’s annual guaranteed container
(shipmoves) is 70,000 for a given year, but the actual annual MSC
container (shipmoves) count was 60,000, with third-party container
(shipmoves) equaling 12,000, then MSC's eligible credit would equal the
product of MSC's 10,000 container (shipmoves) short and the MSC per
container (shipmoves) rate in effect for the given Contract Year. If the
number of third-party container (shipmoves) was 4,000 in the given

Contract Year, then the eligible monetary credit to MSC would equal the
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product of 4,000 and the MSC per container (shipmoves) rate in effect for

that Contract Year. If MSC's container (shipmoves) short was 20,000 with

third-party container (shipmoves) equaling 15,000, then MSC's eligible
monetary credit would be the maximum allowed of 20% of 70,000 or

14,000 multiplied by the MSC per container (shipmoves) rate in effect for

the given Contract Year. Any monetary credit amount shall be posted to

MSC's account and applied by COUNTY against MSC's monthly billings

commencing not later than December 23rd of each calendar year.

MSC shall pay COUNTY the applicable year's MGP/Relocation—MGR
amounts in twelve (12) equal monthly instaliments in advance on the first day of
each and every month, without demand, setoff or deduction. In no event, shall
any adjusted MGP/Relecation-MGR amounts established pursuant to this sectien

Article be less than the MGP{Relecation—MGR amounts in effect during the

immediately prior twelve (12) month period.

C. MGP/Relocation-MGR required to be paid by MSC hereunder, shall
be subject to the payment terms and conditions of this Agreement, including Port
Everglades Tariff No. 12, amendments thereto and reissues thereof, and shall
include applicable Florida sales tax. In addition to manifests and cargo reports
required by Port Everglades Tariff No. 12 (which shall be provided by MSC to
Broward County’s Port Everglades Department within five (5) business days of
the vessel call), MSC shall report to Broward County’s Port Everglades
Department on a monthly basis, the total amount of MSC container (shipmoves)

throughput on the demised premises (including, all containers (shipmoves)
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6.

handled by MSC on the demised premises for its third party clients which shall be
credited by COUNTY towards MSC'’s containers (shipmoves) monthly totals) and
outbound transshipment container(s) described in Article 22A. herein. The
reports shall be provided to said Department within five (5) business days
following the end of each month over the term hereof. The required Port
Everglades Tariff No. 12 report and the monthly reports shall be in the revised
forms attached hereto in revised composite Exhibit “B” and made a part hereof
as approved by the COUNTY’s Port Director. The COUNTY’s Port Director
reserves the right to request MSC to provide the Port Everglades Department
Finance Division with such other cargo reports/records in order to maintain its
statistical database.

Article 32, entitled, ALTERATIONS; FIXTURES:; IMPROVEMENTS AND

REQUIRED APPROVALS, is hereby amended to read as follows:

32. ALTERATIONS; FIXTURES; IMPROVEMENTS AND REQUIRED
APPROVALS

14
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7. Except as otherwise modified herein, the terms and conditions of the
Agreement between the Parties shall remain in full force and effect.

[THIS SPACE LEFT BLANK INTENTIONALLY]
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IN WITNESS WHEREOF, the parties hereto have made and executed this
Second Amendment to Agreement: BROWARD COUNTY through its BOARD OF
COUNTY COMMISSIONERS, signing by and through its Mayor or Vice Mayor,

authorized to execute same by Board action on the 9 day of 129@%@41/1 ; 210,

and MEDITERRANEAN SHIPPING COMPANY S.A., signing by and tFZ)/ugh its

Diteh/ , duly authorized to execute same.
COUNTY:
ATTEST: BROWARD COUNTY, by'a rough
its Bogrd of County Comimissigners
) ( -
% GULB(&\)/\ By

Broward County Administrator, " Mayor '
Ex-officio Clerk of the Browar

Board of County Commissio @ Q)ev 1 é
o5 5‘-’ dayipf WL G , 2010

=
’
{2

Approved as to Insuranée Approyed as to form by
Requirements by "E" O |ce‘of County Attorney
RISK MANAGEMENT DIVISION otard County, Florida
ﬂﬁFFREY J. NEWTON, County Attorney
1850 Eller Drive, Suite 502
™ Fort Lauderdale, Florida 33316
Telephone: (954) 523-3404

7 Telecopier: (954) 523-2613
By: (_ ZZ L /// 2 éM( By: M
¢ Russell J. Morrison'( J2/_4/2004)

Senior Assistant County Attorney

G:\Port\LEGAL\WPDOCS\2009\Agrees.09\MSC MARINE TERMINAL\MSC_amd2.doc
Revised11/04/09
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SECOND AMENDMENT TO MARINE TERMINAL LEASE AND OPERATING
AGREEMENT BETWEEN BROWARD COUNTY AND MEDITERRANEAN SHIPPING
COMPANY S.A.

MSC:
WITNESS: MEDITE EAN SHIPPING COMPANY
SA, a rland corparation, authorized
1o trangact business in the stats of Florda™- . .« """

@Wﬂse state of Florida,- - - -« ---1-0

e BY'(

wre) d ,‘/ .

wy MULLAvgr W./@[ﬂ///noJ [Aseie v
(Print Name) (Print Name and Title)
(Signature)
(Print Name)
ATTEST:

(SEAL)

Corporate Secretary
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Revised Composite Exhibit B

BROWARD COUNTY BOARD OF COUNTY COMMISSIONERS
Port Everglades Department

Monthly Container Report - Mediterranean Shipping

(Proprietary And VSA/SCA Containers Only)

Month

, Year

Leased Acres:

Non-
Transship Transship
Containers Containers Containers
Discharged Loaded Loaded*
Vessel Name Departure Date Vessel Agent | (Imported) | (Exported) | _@M_‘

Total Containers (Discharged/Loaded From/To A Vessel)

NOTE: Copies of vessel cargo reports are to accompany this report.

* Two transshipment containers count as one annual shipmove

Above Certified To Be True And Accurate
(Signature of MSC Representative)

(Email Address and Telephone Number)

B-1



Revised Composite Exhibit B
PORT EVERGLADES, DEPARTMENT of BROWARD COUNTY

41850 Eller Drive, Ft. Lauderdale FL33316
Voice # : (954) 523-3404 Fax # : (954) 524-0170

MSC VESSEL CARGO REPORT
AGENT:
Vessel Name: Line:

Arrival Date Departure Date

Voyage # Inbound Voyage # Outbound

Vessel Sharing Agreement: Yes No
(If yes, indicate lines):

Note: A separate report must be submitted for each shipping line sharing the vessel.

CARGO WHARFAGE (Excluding Transshipments)

Discharged Loaded
# 20' Containers - Empty

# 20' Containers - Loaded

# 40' Containers - Empty

# 40' Containers - Loaded

Total Containerized Cargo
(Loaded Container Weight
Only in Kilos/Lbs)

TRANSSHIP (OUT-BOUND ONLY)

# 20' Containers - Loaded

# 40' Containers - Loaded

Total Containerized Cargo
(Loaded Container Weight
Only in Kilos/Lbs)

Total Total Total Total
Quantity Weight (Kilos/Lbs) Quantity Weight (Kilos/Lbs)

General Cargo/Break Bulk

Automobiles

Buses

Tractors

Trucks/Trailers

Yachts/Boats

Tallow

Scrap Metal

Steel/Rebar

Steel/Coils

Wastepaper/Newsprint

Lumber (MBFT)

Plywood

Particle Board

Prepared By: Phone # :

Above Certified in Accordance with Ship's Manifest (Signature of Agent) Date

Email Address

B-2




Revised Composite Exhibit B

BROWARD COUNTY BOARD OF COUNTY COMMISSIONERS
Port Everglades Department

Monthly Container Report - Mediterranean Shipping Month , Year
(For Non Proprietary/Non VSA containers only)

Leased Acres:

Containers Containers
Discharged Loaded
Vessel Name Departure Date Vessel Agent (Imported) (Exported)

Total Containers {(Discharged/Loaded From/To A Vessel)

NOTE: Copies of vessel cargo reports are to accompany this report.

Above Certified To Be True And Accurate
(Signature of MSC Representative)

(Email Address and Telephone Number)




