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INITIAL DECISION1 

I. INTRODUCTION

A. Overview

Complainant TZ SSE Buyer, LLC (“Complainant”)2 filed an amended complaint alleging 
that Respondent Yang Ming Marine Transport Corp. (“Respondent”) violated the Shipping Act 
of 1984, as amended, by charging Complainant unjust and unreasonable detention and 
demurrage in violation of 46 U.S.C. § 41102(c) and refusing to deal or negotiate detention and 
demurrage charges in violation of 46 U.S.C. § 41104(a)(10). In short, Complainant argues that 
Respondent imposed a combined total of 705 unjust and unreasonable demurrage, detention, per 
diem and yard storage fees, spread across 626 container shipments (some container shipments 
had multiple different types of charges) from 2021 through 2022. The aggregate total of 
allegedly unjust and unreasonable demurrage, detention, per diem and yard storage fees is 
$1,304,526.  

Impact Products, LLC and Safety Zone, LLC (collectively, “Supply Source”) filed an 
initial Verified Complaint that was served by the Commission on February 14, 2024. Supply 
Source eventually filed for bankruptcy, and Complainant bought Supply Source’s assets. By 
means of the Verified Amended Complaint, TZ SSE Buyer, LLC was substituted as 

1 This initial decision will become the decision of the Commission in the absence of 
review by the Commission. Any party may file exceptions to this decision within twenty-two 
days of the date of service. (46 C.F.R. § 502.227). 

2 As explained in the main text, TZ SSE Buyer, LLC purchased the original 
Complainants’ assets out of bankruptcy.  The original Complaint was amended to make TZ SSE 
Buyer, LLC, the Complainant. Therefore, the caption is appropriately amended to reflect that TZ 
SSE Buyer, LLC is the Complainant.   
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Complainant. Respondent answered and generally denied all of the allegations in both the 
Verified Complaint and Verified Amended Complaint. 

As discussed below, I find that the Commission lacks jurisdiction over claims related to 
381 of the 626 container shipments because the record lacks evidence that the containers were 
shipped overseas from a foreign port to a port in the United States. Accordingly, the claims 
related to those 381 container shipments are dismissed. The container shipments related to the 
dismissed claims are identified in Appendix A, lines 247 to 627.3  

As for claims associated with the remaining 245 container shipments, Complainant 
presents insufficient evidence to meet its burden of proving that Respondent violated either 46 
U.S.C. § 41102(c) or 46 U.S.C. § 41104(a)(10). The only exceptions are that Complainant 
carries its burden of demonstrating that the demurrage charges related to container no. 
TCNU2329916 from January 7, 2021, through January 12, 2021, and container no. 
SEGU6841518 for June 23, 2022, unjustly and unreasonably violated § 41102(c). Otherwise, 
Complainant’s remaining claims are denied. As for the demurrage charges related to container 
nos. TCNU2329916 and SEGU6841518, Complainant is entitled to $517.50 in reparations. 

 B. Procedural History  

The original Complainants, Impact Products, LLC and Safety Zone, LLC (“Supply 
Source”) filed a Complaint dated February 6, 2024, naming Yang Ming Marine Transport Corp., 
as a respondent. (See Complaint).   

On February 14, 2024, the Secretary issued a Notice of Filing of Complaint and 
Assignment (“Notice of Filing”), which, among other things, indicated that the Initial Decision 
of the presiding judge was to be issued by February 14, 2025. (Notice of Filing, at 2).  

The matter was assigned to Chief Administrative Law Judge Erin M. Wirth, who entered 
the Initial Order on February 29, 2024.  

Respondent filed its Answer to Complaint with Affirmative Defenses on March 7, 2024. 

On March 22, 2024, the parties filed a Joint Status Report and Proposed Discovery 
Schedule (“JSR”). In the JSR, the parties proposed a case schedule, including discovery cutoff of 
August 12, 2024, and completion of briefing by November 9, 2024.  

On March 25, 2024, Chief Judge Wirth issued a Scheduling Order that largely adopted 
the parties’ proposed case schedule, with some adjustments.   

 
3 Appendix A was compiled by the undersigned by combining the “Invoices Spreadsheet” 
(CX_000033-CX_000051), with the sea waybills (CX_000203-CX_000205, CX_000345-
CX_001073), invoices from Respondent to Laufer Group International (“LGI”) (CX_000264-
CX_000279; CX_001074-CX_001185), and invoices from LGI to Supply Source (CX_000052-
CX_000055; CX_000058; CX_000112-CX_000125; CX_000127-CX_000134; CX_000149-
CX_000150; CX_000160-CX_000168). 
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On August 9, 2024, the parties filed a Joint Motion to Extend Discovery and Briefing 
Deadlines. In it, the parties requested that discovery cut-off be extended, as well as the briefing 
schedule. The parties noted that Supply Source’s bankruptcy filing delayed the proceeding. In 
addition, the parties were working to resolve alleged discovery deficiencies. The proposed 
schedule amendments included extending discovery cut-off until October 22, 2024, and 
extending the completion of briefing until December 18, 2024.  

On August 19, 2024, Chief Judge Wirth issued a Revised Scheduling Order that adopted 
the proposed schedule amendments. 

On September 27, 2024, Supply Source filed an Unopposed Motion for Leave to File 
Amended Complaint (“Motion for Leave to Amend”). The Motion for Leave to Amend indicates 
that the proposed amended complaint will change the complainants from Impact Products, LLC 
and Safety Zone, LLC to TZ SSE Buyer, LLC. Supply Source filed for bankruptcy protection 
after the Complaint was filed. TZ SSE Buyer, LLC purchased Supply Source’s assets, including 
the claims at issue in this litigation. In addition, the Motion for Leave to Amend indicates that 
the proposed amended complaint adds details, but did not add new allegations or charges. 
Among other things, the Motion for Leave to Amend included a copy of the Asset Purchase 
Agreement Between TZ SSE Buyer, LLC, Supply Source Enterprises, Inc., Impact Products 
LLC, and The Safety Zone, LLC (“Purchase Agreement”). (Motion for Leave to Amend, Ex. 2, 
at 62-148).4 

 On October 4, 2024, Chief Judge Wirth issued an Order Granting Motion for Leave to 
File Amended Complaint. The Office of the Secretary served the Amended Complaint on 
October 8, 2024. 

On October 9, 2024, the parties filed a Joint Motion to Extend Briefing Deadlines that 
requested that the briefing schedule be extended in order to allow Respondent to answer the 
Amended Complaint, and Complainant to review the answer. On October 10, 2024, Chief Judge 
Wirth issued an Order Granting Motion to Extend Briefing Schedule. 

On October 24, 2024, Respondent filed its Answer to Amended Complaint with 
Affirmative Defenses. 

On November 14, 2024, the parties filed a Joint Motion to Extend Briefing Deadlines, 
stating, in short, that the parties were awaiting deposition transcripts. Chief Judge Wirth entered 
an Order Granting Second Motion to Extend Briefing Schedule on November 15, 2024.  

Complainant filed its Opening Brief, along with its Proposed Findings of Fact (“CPFF”), 
Appendix (“CX”) and Exhibits on December 9, 2024. On January 10, 2025, Respondent filed its 
Responses to CPFF (“RCPFF”), its Proposed Findings of Fact (“RPFF”), its Appendix and 
Exhibits (“RX”), as well as the Brief of Respondent. On January 24, 2025, Complainant filed its 

 
4 The page reference for the Purchase Agreement is to pdf pages 62-148 of the exhibits to 

the Motion for Leave to Amend. 
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Reply Brief, its Responses to the RPFF (“CRPFF”), and its Reply Appendix (“CRX”) and 
Exhibits.     

On February 3, 2025, this matter was reassigned to the undersigned.  

On February 7, 2025, the deadline to issue the Initial Decision was extended to June 16, 
2025.  

 C. The Parties’ Arguments 

The Complainant filed Complainant TZ SSE Buyer, LLC’s Opening Brief on December 
9, 2024 (the “Opening Brief”). In general, Complainant argues that Respondent imposed 
$1,304,526 of detention, demurrage, and other charges on Complainant in violation of 46 U.S.C. 
§§ 41102(c) and 41104(a)(10). Regarding 46 U.S.C. § 41102(c), and citing 46 C.F.R. § 545.5, 
Complainant argues that detention and demurrage charges (“D&D”) charges must serve their 
intended purpose of acting as a financial incentive to promote freight fluidity. (Opening Brief, at 
9-10). Complainant argues, based on this “incentive principle,” that Respondent’s D&D charges 
were unreasonable in five ways: 1) Respondent’s policies failed to incentivize cargo movement; 
2) Respondent’s D&D policies were not transparent, accessible, or effective for dispute 
resolution; 3) Respondent’s billing practices were inadequate; 4) yard storage charges were 
Respondent’s obligation; and 5) Respondent failed to comply with the Ocean Shipping Reform 
Act of 2022. (Opening Brief, at 7-20). As for § 41104(a)(10), Complainant alleges that its 
intermediary, Laufer Group International (“LGI”), repeatedly asked Respondent to address 
systemic problems, such as severe congestion and equipment shortages, and requested extensions 
of free time, but Respondent unreasonably failed to engage. (Opening Brief, at 20-22). In 
addition, Complainant argues that Respondent failed to engage properly in discovery, and 
therefore Complainant should be entitled to several adverse inferences. (Id., at 4-6, 21-22).  

Respondent filed its Brief for Respondent, Yang Ming Marine Transport Corp. (the 
“Response”) on January 10, 2025. Respondent first argues that the fees at issue are outside the 
Commission’s jurisdiction because Respondent was responsible only for port-to-port 
transportation, whereas the fees here relate to land transportation. (Response, at 17-20). Second, 
Respondent argues that Complainant lacks evidence to demonstrate any unjust and unreasonable 
practices in violation of § 41102(c). (Response, at 21-34). Third, regarding the claim under 
§ 41104(a)(10), Respondent argues that Complainant again fails to provide evidence showing a 
failure to negotiate. (Id., at 35-37). In addition, Respondent argues that it responded 
appropriately to Complainant’s discovery requests. (Id., at 25-29, 36-37). Respondent also 
attacks Complainant’s expert witness as being unqualified, and as being irrelevant and 
unreliable. (Id. at 33-34). Finally, Respondent argues that Complainant was not a direct 
purchaser. (Id. at 15-16, n.1).   

Complainant filed Complainant TZ SSE Buyer, LLC’s Reply Brief (“Reply”) on January 
24, 2025.  Complainant argues that it may demonstrate its case through circumstantial evidence, 
and in any event, that the evidence was more than sufficient.  (Reply, at 3-6, 17-42).          
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II. FINDINGS OF FACT 

 A.  Findings of Fact Regarding Parties and Other Entities 

1. Impact Products, LLC, is a Delaware limited liability company. (Purchase Agreement, at 
67). 

2. The Safety Zone, LLC, is a Connecticut limited liability company. (Purchase Agreement, 
at 67). 

3. Supply Source Enterprises, Inc. is a Georgia corporation. (Purchase Agreement, at 67). 
Supply Source Enterprises, Inc., is the parent company of Impact Products, LLC, and The 
Safety Zone, LLC (collectively, “Sellers”). (CFPP, ¶ 9; see also Purchase Agreement, at 
67).  

4. Sellers filed a bankruptcy petition on or about May 21, 2024. (Purchase Agreement, at 
67; Amended Complaint, ¶ 2; CPFF, ¶ 11). 

5. TZ SSE, LLC is a Delaware limited liability company. (Purchase Agreement, at 67).  

6. TZ SSE, LLC agreed to purchase Sellers’ assets, including all rights, claims or causes of 
action belonging to Sellers. (Purchase Agreement, at 80-82). The bankruptcy court 
approved of the Purchase Agreement on July 10, 2024. (Motion for Leave to Amend, Ex. 
2, at 19-60).  

7. Although Impact Products, LLC and The Safety Zone, LLC, were the original 
Complainants, TZ SSE, LLC was substituted as the Complainant after the asset purchase. 
(See generally Complaint; Amended Complaint, ¶ 2).  

8. Respondent is an ocean carrier as defined in 46 U.S.C. § 40102(18) and is headquartered 
in Taiwan. (CFPP, ¶¶ 13-14; RCFPP, ¶¶ 13-14). 

B. Findings of Facts Regarding NVOCCs  

9. LGI is a New York corporation. (Amended Complaint, Ex. A). LGI is an NVOCC. 
(Amended Complaint, ¶ 14; Hallett Decl., CX_000003, ¶ 8; Hallett Dep., RX024, p. 
160:8-11).  

10. LGI assisted Supply Source in shipping containers, including negotiating agreements 
with carriers like Respondent to secure vessel space. (Hallett Decl., CX_000003, ¶¶ 8-
11).    

11. T.H.I. Logistics Co., Ltd. (“THI”) entered into an Ocean Service Contract dated May 1, 
2020 (the “Service Contract”), with Respondent. (Service Contract, RX001-RX015). The 
Service Contract indicates that THI is an NVOCC. (Service Contract, RX002). The 
Service Contract does not have an expiration date. (See generally Service Contract, 
RX001-RX015). Among other things, the Service Contract states: “Carrier shall not be 
obligated to provide chassis for shipments designated for Port or Container Yard (CY) 
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delivery. Shipper must secure an appropriate chassis at its own expense prior to receiving 
containers (empty or loaded) at the Port or Container Yard (CY).” (Service Contract, 
RX007). The THI Service Contract also provides that: “[e]ither party may terminate this 
Contract at any time” if “[t]he other party makes an assignment for the benefit of 
creditors, in which event this Contract shall be deemed to be automatically terminated[.]” 
(Service Contract, RX010).   

12. The record contains sample terms and conditions for Respondent’s bill of lading (“Terms 
and Conditions”). The Terms and Conditions indicate that they apply to sea waybills. 
Among other things, the Terms and Conditions indicate that the Carrier has a tariff, and 
that provisions of the tariff related to containers and vehicle demurrage are incorporated. 
(Terms and Conditions, RX016, at ¶ 2). The Terms and Conditions also state that a 
Merchant shall be liable for the demurrage. (Id., at ¶ 19(4)). The Terms and Conditions 
define a “Merchant” to include the shipper, holder, consignee or receiver of the goods or 
any person owning or being entitled to possession of the goods or this bill and anyone 
acting on behalf of any such person.” (Id., at ¶ 1(11)).     

13. LGI operates under THI’s contract. (Anki Dep., Complainant’s Ex. 2-A, p. 55:14-22).   

C. Findings of Fact Regarding the Invoice Spreadsheet, Invoices and Sea 
Waybills  

14. Complainant asserts that Respondent imposed demurrage, detention, per diem and yard 
storage charges on drayage carriers. The drayage carriers passed the charges along to 
LGI. LGI then passed the charges through to Complainant. (Hallett Decl., CX_000004, 
¶¶ 13, 14, 16).  

15. Supply Source’s former employee signed a declaration stating that, based on a review of 
invoices from LGI, as well as correspondence, all charges originated from Respondent. 
(Hallett Decl., CX_000004-CX_000005, ¶ 18). 

16. Supply Source’s former employee signed a declaration asserting that LGI disputed the 
charges Respondent imposed. (Hallett Decl., CX_000004, ¶ 14). 

17. LGI and Supply Source entered an Assignment of Claims agreement whereby LGI 
assigned claims for Respondent’s alleged violations of the Shipping Act to Supply 
Source. (Assignment of Claims Agreement, CX_000008-CX_000012; Hallett Decl., 
CX_000004, ¶ 17). 

18. Complainant asserts it paid $1,304,526 in wrongful detention and demurrage charges 
during 2021 and 2022. (Amended Complaint, ¶¶ 14-15; Expert Report of John D. 
McCown (“McCown Report”), CX_000312-CX_000313, ¶ 77). 

19. Complainant’s Appendix contains a spreadsheet that appears to be a compilation of 
invoices (the “Invoices Spreadsheet”). (CX_000033-CX_000051).  

20. Reviewing the Invoices Spreadsheet carefully, it identifies 626 shipments relating to 625 
different containers (container no. TCKU4334115 was apparently related to two separate 
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MBLs) that generated a total of 705 charges. Some containers generated multiple 
different types of charges. For example, container no. BEAU4330292 generated $1,760 
in demurrage charges, $273 in per diem charges and $500 in yard storage charges. The 
Invoices Spreadsheet shows 309 demurrage charges totaling $955,796.50, one detention 
charge of $400, 39 per diem charges totaling $13,409.50 and 356 yard storage charges 
totaling $334,920. The grand total of charges identified on the Invoices Spreadsheet is 
$1,304,526. (See generally Invoices Spreadsheet).   

21. The Invoices Spreadsheet is not dated, and is not authenticated by way of a declaration, 
affidavit, deposition, or any other testimony. (See Invoices Spreadsheet).  

22. Although undated and the source of the information is not described, Respondent’s expert 
report attaches an exhibit that appears to indicate that Respondent’s internal records show 
that Respondent charged $822,523 in demurrage and $10,732 in per diem fees. (Vogt 
Decl., Ex. 13, at RX215).  

23. Complainant submitted 216 invoices that Respondent issued to LGI. (CX_000264-
CX_000279, CX_001074-CX_001185). There are several different sets of numbers on 
the invoices, including: Collectable Amount, B/L Level Total Collectable, B/L Total 
LFC, Container Level Collectable, and Container Level Total LFC. It is unclear what 
these amounts are, and the difference between them. Some of the numbers are also 
difficult to read because they are blurry. After reviewing the invoices to the best of my 
ability given the blurriness, it appears that, when aggregated, the total for each category is 
as follows: Collectable Amount, $798,966; B/L Level Total Collectable, $871,955; B/L 
Total LFC, $812,046; Container Level Collectable, $800,204; and Container Level Total 
LFC, $810,213. The invoices all indicate that they reflect demurrage charges, and none 
indicate any “per diem” charges. LGI is consistently listed as the consignee. 
(CX_000264-CX_000279, CX_001074-CX_001185). 

24. The 216 invoices Respondent issued to LGI identify a loading port and a discharging port 
in abbreviation form. (CX_000264-CX_000279, CX_001074-CX_001185). Most loading 
ports are identified as having CH, VN, LK, TW, HK and KR as the first two letters. The 
discharging ports are identified as having US for their first two letters. As for place of 
delivery and charge place, they are all identified as having US for their first two letters.5  

25. Of the $1,304,526 in charges reflected on the Invoices Spreadsheet, only $827,755 of 
Complainant’s alleged charges have a corresponding invoice from Respondent. 
(Compare CX_000264-CX_000279, CX_001074-CX_001185 with Invoices 
Spreadsheet). Of that amount, $804,095 is demurrage, and $19,660 is yard storage 
charges. The earliest last free date indicated on any of the invoices was September 10, 
2021; the latest was January 6, 2023. (CX_001143; CX_001164).  

 
5 I take official notice that the port codes are publicly available. (See 46 C.F.R. § 

502.226; see also https://www.sfmx.org/wp-content/uploads/2017/10/World-Port-Codes-and-
Names.pdf (last visited March 10, 2025)).  
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26. There are 172 sea waybills in the record. In general, they show that THI is the shipper, 
and LGI is the consignee, and that the delivery status is identified as “container yard.” All 
the sea waybills show that the port of origin was overseas, and that the port destination 
was in the United States. The places of delivery were identified as either New York, 
Houston, Norfolk, or Charleston. (CX_000203-CX_000205, CX_000345-CX_001073).  

27. There are no invoices from Respondent, no sea waybills, and no invoices from LGI to 
Supply Source (discussed below) for 381 containers. (See Appendix A).  

D.  Finding of Facts Regarding Fees at Issue 

28. Supply Source’s former employee signed a declaration stating that prior to 2021, Supply 
Source had not incurred demurrage, detention, per diem and yard storage charges of 
“such magnitude” (Hallett Decl., CX_000005, ¶ 21), presumably referring to the 
$1,304,526 at issue in this matter.  

29. Supply Source’s former employee signed a declaration stating that drayage companies 
used by LGI for Supply Source encountered significant logistical challenges, including 
severe port congestion, delays in container availability, limited trucking services, and 
equipment shortage. (Hallett Decl., CX_000005, ¶¶ 19-20).  

30. The record contains an email chain dated January 4, 2021, through January 12, 2021, 
between an employee at LGI and an employee at a drayage provider regarding container 
no. TCNU2329916. In short, the employee for the drayage provider was unable to 
retrieve the container, which had a last free date of January 6, 2021, prior to January 12, 
2021, due to congestion and unavailable chassis.  (CX_000112-CX_000123).  

31. The record contains invoice L01-131491-2, dated April 1, 2021, for $225 
“demurrage/store” charges, and $40 in yard storage charges. It shows that the origin was 
in China, the “POD” was in the United States, and the destination was in a Detroit-suburb 
in Michigan. The invoice states: “Container is going in to demurrage due to trucker’s no 
availability. They will pre pull when they have availability.” (CX_000052; CX_000124-
CX_000125). This invoice is reflected on the Invoices Spreadsheet. 

32. The record contains an email chain dated February 10, 2021, between an employee of 
LGI, employees at a drayage provider and employees of Supply Source regarding the 
container associated with invoice L01-133234. An employee of the drayage provider 
states, in short, that there is a severe chassis shortage and severe congestion at the rails 
that affected the drayage provider’s ability to get containers “pulled and returned with in 
the free time[,]” and that “things are extremely tough right now, extremely.” The email 
chain contains photos of a long line of trucks and empty chassis storage racks. 
(CX_000103-CX_000106). Attached to this email are an arrival notice and LGI invoices 
to Supply Source for container no. TGBU5161756. (CX_000107-CX_000110). There is 
no charge associated with container no. TGBU5161756, which had a port of discharge of 
Vancouver, and destination of Chicago (CX_000107), on the Invoices Spreadsheet.    

33. The record contains invoice L01-138442-3, dated September 2, 2021, for $299.50 
“demurrage/store” charges, and $15 in additional service fees. (CX_000058; 
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CX_000149-CX_000150). This invoice is reflected on the Invoices Spreadsheet.  There 
is also a sea waybill regarding this container. (CX_000345-CX_000347). But there is no 
corresponding email chain. 

34. The record contains an email chain dated September 9, 2021, through September 23, 
2021, between an employee of LGI and an employee of the drayage provider regarding 
container no. TGBU6789777. In short, the employee for the drayage provider indicated 
that the container was in the “stacks” at BSNF (presumably, a rail carrier) and that 
chassis are very hard to come by. (CX_000143-CX_000144).  

35. The record contains an arrival release for container no. TGBU6789777, with an ETA of 
August 31, 2021, arrival date of September 12, 2021, last free day of September 13, 
2021, and final destination of Chicago. (CX_0000056; CX_000145). The record also 
contains invoice L01-138820-101 for $18,900 in ocean freight charges and fees, and 
indicating “arrival notice” with a date of August 24, 2021. (CX_000057; CX_000146-
CX_000148). There is no charge associated with container no. TGBU6789777 on the 
Invoices Spreadsheet 

36. The record contains an email chain dated February 1, 2022, through February 4, 2022, 
between an employee of LGI and an employee of a drayage provider regarding container 
no. FBLU0251858. In short, the employee for the drayage provider indicated that 
although a driver was waiting, the driver was not being serviced, and incurred detention 
charges. (CX_000136-CX_000137).  

37. The record contains an arrival release for container no. FBLU0251858, with an ETA of 
January 16, 2022, arrival date of February 1, 2022, last free day of February 2, 2022, with 
a point of discharge in Vancouver, and point of delivery in Chicago. (CX_000138). The 
record also contains invoice L01-141808-101 for $22,935 in ocean freight charges and 
fees, and indicating “arrival notice” with a date of January 7, 2022. (CX_0000139). No 
charges related to this container are reflected on the Invoices Spreadsheet. 

38. The record contains an email chain dated May 26, 2022, between an employee of 
Respondent, an employee of LGI, and an employee of the drayage provider regarding 
container no. YMLU8658455. The employee for Respondent advised that the last free 
day for the container was May 24, 2022. The employee for the drayage provider 
responded that there is a severe chassis deficit in Chicago. (CX_000170-CX_000172).  

39. The record contains an arrival release regarding container no. YMLU8658455, with an 
ETA of May 6, 2022, arrival date of May 24, 2022, last free day of May 24, 2022, and a 
destination of Chicago. (CX_0000173). The record also contains invoice L01-146175-
101 for $17,045 in ocean freight charges and fees. (CX_000174). Although the record 
contains an email chain, as well as an invoice for ocean freight charges and fees related to 
container no. YMLU8658455, there are no invoices for demurrage related to container 
no. YMLU8658455 in the record, nor is that container listed on the Invoices Spreadsheet.  

40. The record contains an email chain dated June 21, 2022, through June 22, 2022, between 
an employee of Respondent, an employee of LGI, and an employee of the drayage 
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provider regarding container no. FSCU5122145. In short, the employee for the 
Respondent advised that the container was past the last free day. Ultimately, the drayage 
provider responded that there was a chassis shortage and that the trucker would pick up 
the container as soon as possible. (CX_000152-CX_000153).  

41. The record contains an arrival release regarding container no. FSCU5122145, with an 
ETA of May 20, 2022, arrival date of June 14, 2022, last free day of June 16, 2022, and a 
destination of Chicago. (CX_0000154). The record also contains invoice L01-146469-
101 for $17,545 in ocean freight charges and fees. (CX_000156). No charges related to 
this container are reflected on the Invoices Spreadsheet. 

42. The record contains an email chain dated July 6, 2022, through July 7, 2022, between an 
employee at LGI and an employee at a drayage provider regarding container no. 
BMOU3150032. In short, the employee for LGI asked when the container would be 
picked up, and the employee for the drayage provider responded that it would as soon as 
a chassis was available. (CX_000127-CX_000128).  

43. The record contains an arrival release renotification for container no. BMOU3150032, 
with an ETA of May 10, 2022, arrival date of June 14, 2022, and last free day of June 16, 
2022. (CX_0000053; CX_000129). The container was loaded in China, discharged in Los 
Angeles, and delivered to Chicago. (CX_000053; CX_000129). The record contains 
invoice L01-146064-101 for $20,045 in ocean freight charges and fees, and indicating 
“arrival notice” with a date of May 10, 2022. (CX_000054; CX_000130). The record also 
contains invoice L01-146064-3 for $13,925 in “demurrage/store” charges and $15 for an 
additional service fee. (CX_000055; CX_000133). This invoice is reflected on the 
Invoices Spreadsheet. 

44. The record contains an email chain dated June 23, 2022, through July 8, 2022, between 
an employee at Respondent, an employee at LGI, and an employee at the drayage 
provider regarding container no. SEGU6841518. The employee for Respondent asks 
when the container will be picked up, and the employee for LGI responded that there is a 
big problem with chassis, and that the trucker will pick up when the trucker has a chassis. 
An email in the chain from Respondent’s employee dated July 1, 2022, shows $2,925 in 
demurrage charges. An email in the chain from Respondent’s employee dated July 8, 
2022, is a reminder regarding the container. (CX_000160-CX_000164).  

45. The record contains an arrival release for container no. SEGU6841518, with an ETA of 
May 15, 2022, arrival date of June 19, 2022, last free day of June 21, 2022, and a 
destination of Chicago. (CX_0000165). The record also contains invoice L01-145253-
101 for $21,845 in ocean freight charges and fees. (CX_000166). There are no invoices 
regarding demurrage for container no. SEGU6841518 in the record. The Invoices 
Spreadsheet shows $14,925 in demurrage charges regarding this container. 

46. A witness for Respondent testified: 

Q.·So – So you don't – you don't have any general knowledge that during the 
pandemic there were – there was an increase in detention or demurrage 
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charges just generally along the industry?· I'm not saying about a specific 
charge or any – any of – I'm not – I'm not touching that yet. 

A. Yeah.· Again, the detention I do not know; however, I do know that 
demurrage has increased. 

(Anki Dep., CX_000018, p. 32:7-14).  

47. A witness for Respondent testified:  

Q.·Yeah. So we mentioned before that Yang Ming does not get involved with 
yard storage fees; is that right? 

A.·Yes, that is correct.· We don't have yards. We don't have yard storage.· We 
don't get involved in yard storage. 

Q. Right.· So your testimony is that Yang Ming does not have yards or, you 
know, they don't get involved with storage because essentially there – they 
don't have yards, right? 

A.·We don't have yards.· We don't have any kind of contract with any yard to 
deal with any yards.· So -- 

Q.·Got it. 

A.·So do you -- no dealing with yards. 

(Anki Dep., CX_000019, pp. 38:14-39:3).  

48. A witness for Respondent testified: 

Q. Yeah.· I just meant to say:· Are you aware based on your review of the 
Complaint that the Complainant is alleging that Yang Ming charged Laufer a 
total demurrage, detention, per diem, and yard storage fees in the amount of 
$1,304,526 during the relevant period? 

A.·Okay.· I don't think Yang Ming would be charging yard storage.· I'm not 
sure where that is being claimed at, but demurrage, detention, per diem would 
fall under Yang Ming's service but not yard storage.· So I'm – 

(Anki Dep., RX027, p. 83:3-13).  

49. A witness for Respondent testified: 

Q.·Okay.· Can you describe how port congestion impacted Yang Ming's 
operations during this time, during the relevant period? 

A.·We had vessels sitting idle in – in – in the ocean, waiting for them to be 
processed. 
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Q.·And how did this affect just in general your whole operations?· Can you 
briefly give me a description of everything that was affected because of this? 

A.·Our operation at the port? 

Q.·That's right. 

A. Like I said, it -- our vessels could not be processed.· You know, you're 
losing money, sitting idle at the port and -- not at the port -- in the middle of 
ocean, waiting for labor to be available.· In addition, it’s a safety issue, 
vessels sitting, not moving.· It’s a safety issue for a vessel itself. 

(Anki Dep., CX_000021, p. 93:7-22). 

50. A witness for Respondent testified: 

Q.·Okay.· Okay.· And do you know whether drayage companies or these 
truckers that were picking up or dropping off containers during this time -- 
were they having any issues accessing the terminal because of these port 
congestion issues during this -- during the relevant period? 

A.·You're talking about trucking companies? 

Q.·Yeah, drayage companies, trucking companies that, you know, go and pick 
up the containers, drop them off. 

A. Yeah. They stayed in line maybe a little bit longer than the usual. 

(Anki Dep., CX_000022, p. 96:1-12). 

51. A witness for Respondent testified: 

Q. . . . not.· But you're saying they're not.· I'm just saying that -- whether -- 
During this relevant period and your industry knowledge, were you aware that 
there was a chassis shortage during the COVID-19 pandemic and relevant 
period? 

A.·Yes, with the limited information that some truckers shared some -- to 
some of our employees, yes. The market had some chassis shortage. 

(Anki Dep., CX_000023, p. 102:1-8).6  

52. A witness for Respondent testified: 

 
6 The beginning of the question is not in the record.  



13 

Q. And how do – what’s – what’s the policy for disputing a charge? Does 
Yang Ming have a policy for disputing a charge, demurrage charge, for 
example? 

A. Yeah. A client can dispute, but it's all reviewed. The facts have to be – you 
know, backup provided. There’s – You know, all that is done, and as 
necessary, actions are taken accordingly. 

Q. And – 

A. And deliver all the backup, or necessary proof must be given to them. 

Q. Is there a method to dispute a charge? How would a client dispute a 
charge? What would be the steps that they need to do? 

A. They contact their salespeople. They can contact customer service, and 
they can do all that. 

Q. So there's no specific department that would essentially have to reach out 
to Yang Ming and dispute the charge? 

A. The sales department can receive it. 

Q. The sales department? 

A. The customer service department, we can receive it, and we process it and 
pass it onto the department that reviews. 

Q. And what – what – what is that department called, the department that 
reviews disputes? 

A. It’s – It’s at headquarters. 

Q. Headquarters. And do you know what they take into account when a party 
disputes charges? 

A. They have – I don't have their SOPs or things that they take into account. I 
really don't. 

(Anki Dep., CX_000024, pp. 210:6-211:11). 

E. Findings of Fact Regarding Complainant’s Expert Report 

53. Complainant retained John D. McCown to provide expert testimony. (See Expert Report 
of John D. McCown (“McCown Report”), at CX_000281-CX_000324).  

54. The McCown Report opined that Respondent “engaged in demurrage and detention 
billing practices that aggressively and relentlessly charged consignees of cargo in a 
manner that was more notable compared to the overall industry, and such practices 



14 

contributed to its more accelerated improvement in financial performance relative to the 
industry.” (McCown Report, at CX_000310). The Report also opined that the demurrage 
charged to Supply Source was even higher still. (Id.).  

55. The McCown Report opined that any attempt by Respondent “to claim that damages 
should only be assessed on an invoice-by-invoice basis should be rejected as 
disingenuous.” (McCown Report, at CX_000317). The McCown Report continues, 
stating that Respondent “is well aware that between time and the typical way such 
invoices are processed that it is virtually impossible to reconstruct specific details related 
to any invoice and would be inefficient even if such information was obtainable.” (Id.). 
Using an analogy, the McCown Report states: “A state trooper can issue a speeding ticket 
to a car that goes 10 miles from point A to point B in 5 minutes without ever witnessing 
when or where the car was speeding. The actual data demonstrates that it must have 
occurred,” just as the data in this case shows Respondent acted outside industry norms. 
(Id.). 

56. Respondent submitted a rebuttal expert report. (RX053-RX216).7  

III. ANALYSIS AND CONCLUSIONS OF LAW 

 A. Burden of Proof 

To prevail in a proceeding brought to enforce the Shipping Act, “a complainant has the 
burden of proving by a preponderance of the evidence that the respondent violated the Act. In 
general, the burden of proof is on the complainant.” (Port Elizabeth Terminal & Warehouse 
Corp. v. The Port Authority of New York and New Jersey, 1 F.M.C.2d 264, Dkt. No. 17-07, 2019 
WL 1376529, at *13 (ALJ Mar. 25, 2019) (“PANYNJ”); see also 5 U.S.C. § 556(d)). “It is 
appropriate to draw inferences from certain facts when direct evidence is not available, and 
circumstantial evidence alone may even be sufficient; however, such findings may not be drawn 
from mere speculation.” (OJ Commerce, LLC v. Hamburg Sudamerikanische Dampfschifffahrts-
Gesellschaft A/S & Co. KG & Hamburg Sud N. Am., Inc., Dkt. No. 21-11, 2023 WL 3969857, 
*20 (ALJ Jun. 7, 2023) (aff’d Aug. 27, 2024)). 

 B. Jurisdiction 

 Of the 626 container shipments with related claims, I find that the Commission has 
jurisdiction to hear Complainant’s claims related to 245 container shipments. I find that the 
Complainant has not carried its burden of demonstrating that the Commission has jurisdiction 
regarding the claims related to the remaining 381 container shipments. 

 The Respondent argues that the Commission does not have jurisdiction to hear this case 
because Respondent was required only to transport the containers at issue to a container yard, 
whereas the charges at issue apparently are related to Supply Source’s inability to recover 
containers after Respondent delivered them. (Response, at 17-20). For support, Respondent 

 
7 The expert reports are not discussed in further detail because it is unnecessary to do so 

in this case. 
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points to sample sea waybills, showing “Container Yard (CY)[.]” (Id., at 17; CX_000203-
CX_000205; see also CX_000346-CX_001073). Respondent also argues that the Service 
Contract indicates that the shipper must secure a chassis at its own expense. (Service Contract, 
RX007). Respondent argues that this is consistent with case law, which generally does not hold 
an ocean carrier liable for events that occur after the cargo is discharged. (Response, at 17-19 
(citing, e.g., Ins. Co. of N. Am. v. S/S American Argosy, 732 F.2d 299 (2d Cir. 1984) (reversing a 
judgment against the carrier where the damage at issue occurred after the cargo reached its 
destination))). Respondent also argues that the Commission’s jurisdiction generally does not 
cover overland transportation. (Response, at 19-20 (citing, e.g., DHX, Inc. v. Surface Transp. 
Bd., 501 F.3d 1080 (9th Cir. 2007))). 

I do not agree with Respondent’s argument. As an initial matter, the Shipping Act 
provides that: “A person may file with the Federal Maritime Commission a sworn complaint 
alleging a violation of this part. . . .” (46 U.S.C. § 41301(a)). “Pursuant to this provision, the 
Commission has jurisdiction over a complaint alleging that a respondent committed an act 
prohibited by the Shipping Act.” (Hapag-Lloyd, A.G. and Hapag-Lloyd (America) LLC – 
Possible Violations of 46 U.S.C. § 41102(c), Dkt. No. 21-09, 2022 WL 1239377 (ALJ Apr. 22, 
2022) (settlement approved on appeal) (“Hapag Lloyd, A.G.”)). Here, the Verified Amended 
Complaint alleges violations of the Shipping Act by Respondent.  

As for Respondent’s specific argument that a carrier is generally not liable for losses after 
it discharges cargo, or that FMC jurisdiction generally does not extend to overland 
transportation, those arguments are undermined by the fact that Respondent admitted to 
imposing over $830,000 in charges in this case, apparently for LGI’s belated pickup of 
containers. (Vogt Decl., Ex. 13, at RX215). Indeed, there is email traffic in the record of 
Respondent’s employee reminding LGI’s employee that a container needed to be picked up, and 
LGI eventually being invoiced for the late pickup. (CX_000152-CX_000153; CX_000160-
CX_000164; CX_000170-CX_000172). Moreover, the Commission’s governing statues and 
regulations presuppose that the Commission has jurisdiction to consider demurrage charges. 
(See, e.g., 46 U.S.C. § 41102(c); 46 C.F.R. § 545.5). Therefore, Respondent’s arguments 
regarding jurisdiction are not persuasive.   

 I do find, however, that there is a jurisdictional problem as to the claims related to the 
381 container shipments for which there is no evidence that the container was transported 
overseas from a foreign port to a port in the United States. In general, the Commission has 
jurisdiction over certain regulated entities, including ocean common carriers (“OCC”). (See, e.g., 
46 U.S.C. §§ 40102(7), 41102(c)). A common carrier is:  

a person that— 

(i) holds itself out to the general public to provide transportation by water of passengers 
or cargo between the United States and a foreign country for compensation; 

(ii) assumes responsibility for the transportation from the port or point of receipt to the 
port or point of destination; and 
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(iii) uses, for all or part of that transportation, a vessel operating on the high seas or the 
Great Lakes between a port in the United States and a port in a foreign country. . . . 

(46 U.S.C. §§ 40102(7)). In general, there must be a link between the respondent’s regulated 
status and the conduct that allegedly violates the Shipping Act. (Auction Block Co. v. Fed. Mar. 
Comm’n, 606 Fed. App’x. 347, 347-48 (9th Cir., 2015); see also Crocus Investments, LLC v. 
Marine Transport Logistics, Inc., Dkt. No. 15-04, 2019 WL 4734299, at *12 (FMC July 16, 
2019) (remanding proceeding) (“The central question in this case is whether, and when, Marine 
Transport was a regulated entity – common carrier, marine terminal operator, or OTI – with 
respect to the conduct at issue.”)).  

 Here, as for the claims related to the 245 container shipments for which there is a sea 
waybill or invoice, the Commission has jurisdiction. There is no question that Respondent meets 
the first two definitions of “common carrier.” Respondent essentially admits that it is a common 
carrier. (CFPP, ¶¶ 13-14; RCFPP, ¶¶ 13-14). A party, however, must operate a vessel between a 
port in the United States and a port in a foreign country. Here, there are 245 container shipments 
for which there was either a sea waybill, or an invoice, or both. The sea waybills and the invoices 
both show that the containers were transported from a port overseas, such as a port in China or 
Vietnam, to a port of destination in the United States, such as Los Angeles, CA, or New York, 
NY. (CX_000052-CX_000055; CX_000058; CX_000108-CX_000110, CX_000124-
CX_000125, CX_000130-CX_000134, CX_000139-CX000140; CX_000146-CX_000150; 
CX_000155-CX_000158; CX_000166-CX_000168; CX_000174-CX_000176; CX_000203-
CX_000205; CX_000264-CX_000279; CX_000345-CX_001185).  

 Moreover, there is a clear link between Respondent’s status as a common carrier 
regarding the 245 container shipments for which there is a sea waybill and/or invoice and the 
fees at issue. Respondent essentially admits that it charged $822,523 in demurrage and $10,732 
in per diem fees. (Vogt Decl., Ex. 13, at RX215). Respondent’s witness testified that Respondent 
charges demurrage. (Anki Dep., RX027, p. 83:3-13). In fact, it appears that the demurrage at 
issue was imposed on LGI per Respondent’s tariff; Respondent’s Terms and Conditions from its 
bill of lading indicates that Respondent had a tariff, and that container and vehicle demurrage 
from the tariff was incorporated into the Terms and Conditions. (Terms and Conditions, RX016, 
at ¶ 2).  

As to the claims related to container shipments for which there is neither a sea waybill 
nor an invoice, Complainant has not carried its burden of proving that the Commission has 
jurisdiction. There is no evidence in the record allowing me find, for example, that container no. 
BMOU3151379 was transported between a port in a foreign country and a port in the United 
States. The same is true for container no. BEAU2360209, as well as any other container for 
which there is neither a sea waybill nor an invoice. Indeed, there is some evidence in the record 
that at least some container shipments were routed through Vancouver, Canada. (CX_000107; 
CX_000138). It is appropriate to dismiss a case where a container was shipped to a Canadian 
port. For instance, in Webtrans Logistics, Inc. v. Hapag-Lloyd (America) LLC, Dkt. No. 2013(F) 
(ALJ Oct. 8, 20248) (notice not to review Nov. 8, 2024), the ALJ granted a motion to dismiss a 

 
8 Available at www2.fmc.gov/readingroom/docs/2013(F)/2013(F) Initial Decision 

Granting Dismissal.pdf/ (last visited March 17, 2025).  

https://www2.fmc.gov/readingroom/docs/2013(F)/2013(F)%20Initial%20Decision%20Granting%20Dismissal.pdf/
https://www2.fmc.gov/readingroom/docs/2013(F)/2013(F)%20Initial%20Decision%20Granting%20Dismissal.pdf/
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claim arising under § 41102(c) for lack of jurisdiction because the definition of “common 
carrier” under § 40102(7) was not satisfied where the container at issue was shipped from a port 
in Vietnam to a port in Canada.  

In this case, because the burden of proof is on the Complainant (see 5 U.S.C. § 556(d)), 
and because of a lack of evidence, I must dismiss the claims for which there is no evidence that 
the related container shipment traveled from a port in a foreign country to a port in the United 
States. Accordingly, I DISMISS all claims for lack of jurisdiction for which there is no sea 
waybill or invoice demonstrating jurisdiction. Attached hereto is Appendix A, which identifies 
all the containers for which there is a sea waybill or invoice in the record, and the ones for which 
there is neither a sea waybill nor an invoice in the record. 

 C. Alleged Violation of 46 U.S.C. § 41102(c) 

Complainant alleges that Respondent violated § 41102(c) in several ways, which will be 
discussed below.  

  1. Elements of a Claim Under 46 U.S.C. § 41102(c) 

Section 41102(c) of the Shipping Act provides that an OCC “may not fail to establish, 
observe, and enforce just and reasonable regulations and practices relating to or connected with 
receiving, handling storing or delivering property.” (46 U.S.C. § 41102(c)).   

By regulation, the Commission identified the following five elements of a claim under 
§ 41102(c): 

(a) the respondent is an ocean common carrier, marine terminal operator, or ocean 
transportation intermediary; (b) the claimed acts or omissions of the regulated entity are 
occurring on a normal, customary, and continuous basis; (c) the practice or regulation 
relates to or is connected with receiving, handling, storing or delivering property; (d) the 
practice or regulation is unjust or unreasonable; and (e) the practice proximately caused 
the claimed loss.  

(46 C.F.R. § 545.4).  

a. Respondent is an Ocean Common Carrier 

As discussed above, there is no question Respondent is an OCC as to the shipments for 
which there are sea waybills and/or invoices. In fact, Respondent admitted it is an OCC. (CFPP, 
¶¶ 13-14; RCFPP, ¶¶ 13-14). As also discussed, regarding shipments for which there was neither 
a sea waybill nor an invoice, Complainant did not carry its burden of showing that Respondent 
acted as a common carrier because there is no evidence that the shipments at issue went from a 
foreign port to a port in the United States. Therefore, the first element of a claim under 
§ 41102(c) is met as to the shipments for which there is a sea waybill or an invoice. As noted, 
those shipments are identified in Appendix A. 
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  b. Normal, Customary, and Continuing Basis 

The second element of a claim under § 41102(c) is that the claimed acts occurred on a 
normal, customary and continuous basis. I find that Complainant has carried its burden of 
showing that it is more likely than not that this element is satisfied regarding demurrage, 
detention and per diem charges. I also find that Complainant has not carried its burden of 
showing that it is more likely than not that this element is satisfied regarding yard storage 
charges.  

In TCW, Inc. v. Evergreen Shipping Agency, the Commission affirmed the SCO’s 
conclusion that the second element of a § 41102(c) claim was satisfied, even though there was 
only three days’ worth of charges at issue, because the detention charge was imposed pursuant to 
a contractual term. (See TCW, Inc. v. Evergreen Shipping Agency, Dkt. No. 1966(I), 2022 WL 
18068977, at *4-5 (FMC Dec. 29, 2022) (vacated and remanded on other grounds sub nom. 
Evergreen Shipping Agency v. FMC, 106 F.4th 1113 (D.C. Cir. 2024) (“TCW I”)). 

Here, Respondent admits to that its internal records show that it charged $822,523 in 
demurrage fees. (Vogt Decl., Ex. 13, RX215). It appears from Respondent’s Terms and 
Conditions from its bill of lading that Respondent had a tariff, and that container and vehicle 
demurrage from the tariff was incorporated into the Terms and Conditions. (Terms and 
Conditions, RX016, at ¶ 2). Moreover, the Terms and Conditions make the Merchant responsible 
for the demurrage. (Id., at ¶ 19(4)). The Terms and Conditions define a “Merchant” to include 
the shipper, holder, consignee or receiver of the goods or any person owning or being entitled to 
possession of the goods or this bill and anyone acting on behalf of any such person.” (Id., at ¶ 
1(11)). Here, LGI is consistently listed as the consignee on the sea waybills. (CX_000346-
CX_001073). Therefore, it appears that the demurrage at issue was imposed on LGI per 
Respondent’s tariff. Accordingly, I find that it is more likely than not that the demurrage charges 
were imposed on a normal, customary and continuing basis. 

Regarding detention charges, there was only one alleged charge. (Invoices Spreadsheet, 
Reference No. L01-149531). That there was only one alleged charge alone does not preclude the 
finding that the charge was imposed on a normal, customary and continuing basis. As discussed, 
in TCW I, the Commission affirmed the initial decision that concluded, in part, that three days’ 
worth of detention charges could constitute a normal, customary and continuing practice. (TCW 
I, 2022 WL 18068977, at *4-5). Further, Respondent’s witness testified that Respondent will 
impose detention charges. (Anki Dep., RX027, p. 83:3-13). Therefore, I am satisfied that it is 
more likely than not that Respondent imposed the detention charge pursuant to a practice.  

As for per diem charges, it is unclear why Respondent imposed per diem charges. 
Respondent, again, essentially admits that it imposed $10,732 in per diem fees. (Vogt Decl., Ex. 
13, at RX215). Complainant alleges that there are 39 per diem charges at issue, totalling 
$13,409.50. It appears more likely than not that there were several per diem charges assessed by 
Respondent against LGI, as most of the per diem charges alleged to be at issue are for less than 
$1,000. (See generally Invoices Spreadsheet). Moreover, Respondent’s witness testifies that 
Respondent charges per diem. (Anki Dep., RX027, p. 83:3-13). Therefore, it is more likely than 
not that Respondent imposes per diem fees on a normal, customary and continuing basis. 
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As for yard storage fees, I find that Complainant has not carried its burden of 
demonstrating that Respondent imposes such charges on a normal, customary or continuing 
basis. Complainant asserts – via a declaration from an employee who claims that he reviewed 
LGI’s invoices – that all the charges, including yard storage charges, originated from 
Respondent. (Hallett Decl., CX_000004-CX_000006, at ¶ 18). But, Complainant provided no 
other evidence that Respondent billed any yard storage charges to Complainant, or to anyone. 
For example, Complainant produced 216 invoices from Respondent. (CX_000264-CX_000279; 
CX_001074-CX_001185). These invoices, however, all indicate that they were for demurrage, 
and none show any yard storage charges. (Id.). To the extent that there are invoices in the record 
from LGI that show yard storage fees, there is no indication that the yard storage fees came from 
Respondent. (See CX_000052; CX_000124-CX_000125). In fact, one email makes reference to 
a container being in a rail carrier’s stacks. (CX_000143-CX_000144). Moreover, Respondent’s 
witness testified that Respondent was not responsible for yard storage fees. (Anki Dep., 
CX_000018, p. 32:7-14; CX_000019, pp. 38:14-39:3; RX027, p. 83:3-13). In light of this 
evidence, I am not persuaded that Complainant has carried its burden of demonstrating that 
Respondent imposed charges yard storage fees on a normal, customary and continuing basis. 

Complainant argues that Respondent should be responsible for yard storage fees anyway.  
Complainant argues that Respondent was a common carrier and had an obligation to ensure that 
the cargo was available for pickup. Complainant also argues that Safety Source had no 
contractual relationship with rail yards. Therefore, Respondent was responsible for yard storage 
charges. (Opening Brief, at 15-17; Reply, at 33). This argument is not persuasive. It is unclear 
what Respondent allegedly did to make containers unavailable for pickup, or, conversely, what 
Respondent should have done, but failed to do. Moreover, Complainant points to no evidence to 
support this theory other than the existence of yard storage charges themselves.   

 For these reasons, I find that the second element of a claim under § 41102(c) is satisfied 
regarding demurrage, detention and per diem charges, but not satisfied for yard storage charges. 
As for Complainant’s claims regarding yard storage charges, those charges fail because there is 
no evidence that such charges were imposed on Complainant by Respondent on a normal, 
customary and continuing basis. Therefore, all of Complainant’s claims regarding yard storage 
charges are DENIED. 

c. Related to Property 

The third element is that the practice or policy at issue has to relate to or be connected 
with the receiving, handling, storing or delivering of the property at issue. I find that this element 
is satisfied. Complainant alleges that all of the charges at issue related to the transportation of 
containers. Respondent identifies this third element, but otherwise does not argue that 
Complainant failed to satisfy this element. (See Response, at 21). The LGI invoices in the record 
all appear to relate to the transportation of containers. (See CX_000052-CX_000055; 
CX_000058; CX_000108-CX_000110, CX_000124-CX_000125, CX_000130-CX_000134, 
CX_000139-CX000140; CX_000146-CX_000150; CX_000155-CX_000158; CX_000166-
CX_000168; CX_000174-CX_000176). Therefore, I find that the third element of a claim under 
§ 41102(c) is satisfied.   
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d. The Practice or Regulation is Unjust or Unreasonable 

Complainant argues that the $1,304,526 in demurrage, detention, per diem and yard 
storage fees that Respondent charged were unjust and unreasonable. For the reasons discussed 
below, I find that Complainant has not demonstrated that the practices at issue were unjust or 
unreasonable, except for the demurrage charges related to container no. TCNU2329916 from 
January 7, 2021, through January 12, 2021, and container no. SEGU6841518 for June 23, 2022.  

   i.  Background Regarding Interpretive Rule 

The Commission promulgated an interpretive rule applying “to practices and regulations 
relating to demurrage and detention for containerized cargo.” (46 C.F.R. § 545.5(a)). In general, 
“[i]n assessing the reasonableness of demurrage and detention practices and regulations, the 
Commission will consider the extent to which demurrage and detention are serving their 
intended primary purposes as financial incentives to promote freight fluidity.” (46 C.F.R. 
§ 545.5(c)(1)). Regarding demurrage charges, “[t]he Commission may consider in the 
reasonableness analysis the extent to which demurrage practices and regulations relate 
demurrage or free time to cargo availability for retrieval.” (46 C.F.R. § 545.5(c)(2)(i)).  In 
addition, the Commission may consider “whether and how regulated entities provide notice to 
cargo interests that cargo is available for retrieval.” (46 C.F.R. § 545.5(c)(2)(iii)). As for 
detention charges, the Commission’s interpretive rule provides that: “Absent extenuating 
circumstances, practices and regulations that provide for imposition of detention when it does not 
serve its incentivizing purposes, such as when empty containers cannot be returned, are likely to 
be found unreasonable.” (46 C.F.R. § 545.5(c)(2)(ii)). The rule continues, stating that: 

(d) Demurrage and detention policies. The Commission may consider in the 
reasonableness analysis the existence, accessibility, content, and clarity of policies 
implementing demurrage and detention practices and regulations, including 
dispute resolution policies and practices and regulations regarding demurrage and 
detention billing. In assessing dispute resolution policies, the Commission may 
further consider the extent to which they contain information about points of 
contact, timeframes, and corroboration requirements. 

(e) Transparent terminology. The Commission may consider in the 
reasonableness analysis the extent to which regulated entities have clearly defined 
the terms used in demurrage and detention practices and regulations, the 
accessibility of definitions, and the extent to which the definitions differ from 
how the terms are used in other contexts. 

(46 C.F.R. §§ 545.5(d)&(e); see also Bakerly, LLC v. SeaFrigo USA, Inc., Dkt. No. 22-17, 2024 
WL 4678461, at *21 (FMC Oct. 30, 2024)). The Final Rule promulgating 545.5 states that each 
case would be decided on its own facts. (Interpretive Rule on Demurrage and Detention Under 
the Shipping Act, 85 FED. REG. 29638, 29642). 

 The Commission recently issued a decision discussing the interpretive rule in TCW, Inc. 
v. Evergreen Shipping Agency (America) Corp., Dkt. No. 1966(I), 2025 WL 516256 (FMC Feb. 
13, 2025) (“TCW II”). In that case, a trucker was charged detention for failing to return a chassis 
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and container for several days after its free days expired. (TCW II, 2025 WL 516256, at *2). The 
trucker challenged the detention charges imposed while the port was closed for the Memorial 
Day weekend. (Id.). The Commission originally affirmed the initial decision of the small claims 
officer (“SCO”) finding that the detention charges imposed while the port was closed to be 
unreasonable as the equipment could not be returned during those days. (Id., at *3 (citing TCW v. 
Evergreen Shipping Agency (America) Corp., Dkt. No. 1966(I), 2022 WL 18068977 (FMC Dec. 
29, 2022) (“TCW I”))). The D.C. Circuit vacated and remanded the Commission’s decision, 
reasoning that the Commission did not analyze adequately the incentivizing effect of the 
detention charge at issue and did not respond to Respondent’s arguments. (TCW II, 2025 WL 
516256, at *3 (citing Evergreen Shipping Agency (America) Corp. v. Fed. Mar. Comm’n, 106 
F.4th 1113 (D.C. Cir. 2024))).  

On remand, the Commission again affirmed the SCO’s initial decision. (TCW II, 2025 
WL 516256, at *4-11). The Commission emphasized that it would assess the reasonableness of 
the detention charge at issue by balancing: “how a particular charge fits within the incentive 
principle to further the primary purpose of promoting freight fluidity alongside other arguments 
and extenuating circumstances raised by the parties to determine if they are relevant to assessing 
reasonableness and if so, whether they outweigh the finding under the incentive principle.” (Id. 
at *4). The Commission noted, among other things, that while detention charged over a weekend 
could incentive return of a container prior to the weekend, that does not necessarily promote 
freight fluidity. (Id. at *5-6). Moreover, allowing detention to accrue over a weekend 
disincentivizes regulated entities from improving freight fluidity. (Id., at *6-7). As for the 
specific facts of the case, the Commission also noted that it was not possible for the trucker to 
return the cargo to the port before the port was closed for the Memorial Day weekend. (Id. at *6-
7). The Commission discussed the counterarguments for why the detention was reasonable. (Id. 
at *8-9). For example, the Commission noted that some facts pointed to a finding of 
reasonableness, such as the respondent provided a generous amount of free time; the relevant 
governing agreement had a dispute resolution provision; and the port closure was known in 
advance. (Id.). Nevertheless, none of these facts were dispositive. (Id.). The Commission 
concluded, based on the specific facts, that the charges were not reasonable because the trucker 
was unable to get the container back to the port before the holiday weekend. (Id. at *9).   

   ii. Application of Interpretive Rule to This Case 

Complainant makes several arguments regarding how the fees at issue in this case are 
unjust and unreasonable. First, Respondent was aware of systemic problems – like severe 
congestion, chassis shortages and rail yard delays – that made it very difficult for Safety Source 
to retrieve containers, yet Respondent imposed punitive fees and profited handsomely. (Opening 
Brief, at 11-12; see also McCown Report, at CX_000310). Second, Respondent’s policies lacked 
transparency, accessibility and effective dispute resolution mechanisms. (Opening Brief, at 13-
14). Third, Respondent’s invoices provided no explanation for the charges at issue. (Opening 
Brief, at 14-15). Fourth, yard storage charges remain Respondent’s responsibility. (Opening 
Brief, at 15-16). And finally, Respondent violated OSRA 2022. (Opening Brief, at 17). 

As noted, Complainant bears the burden of proof. (PANYNJ, 2019 WL 1376529, at *13; 
see also 5 U.S.C. § 556(d)). I may draw inferences, and direct evidence is not necessary for a 
complainant to prevail. (OJ Commerce, LLC, 2023 WL 3969857, at *20). But, findings may not 
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be drawn from mere speculation. (Id.). Moreover, also as noted, whether a D&D charge is 
reasonable is a fact-specific inquiry that balances: “how a particular charge fits within the 
incentive principle to further the primary purpose of promoting freight fluidity” with other 
arguments and circumstances “raised by the parties to determine if they are relevant to assessing 
reasonableness and if so, whether they outweigh the finding under the incentive principle.” 
(TCW II, 2025 WL 516256, at *4-11).  

Due to the fact-specific nature of whether D&D charges are just and reasonable, it is 
appropriate to review the charges related to each individual container in order to determine 
whether a charge was unjust or unreasonable. This is precisely what Chief Judge Wirth did in 
Hapag-Lloyd A.G., which was another case involving allegedly unjust and unreasonable D&D 
charges, and which was decided before the present case was commenced. There, the Commission 
issued an Order of Investigation and Hearing against the respondents to determine whether the 
respondents violated § 41102(c) for: 1) assessing detention in relation to eleven containers where 
return appointments were unavailable during free time, and, 2) failing to waive detention when 
presented with evidence of unavailable appointments. (Hapag-Lloyd, A.G., 2022 WL 1239377 at 
*1). In the Initial Decision, the ALJ determined while there were no specific evidentiary 
requirements, she reviewed the evidence regarding each individual container. (Id. at *26-30). 
Among other things, the ALJ noted that the trucking company that worked at the relevant port 
provided evidence that it attempted to make appointments to return containers, that it took 
screenshots of the appointment calendar if appointments were unavailable, that it used evidence 
from a website that gathered appointment data, and that it emailed Respondents regarding 
unavailability. (Id. at *21, *27). The ALJ concluded that where documentation was absent, she 
was unable to make findings. (Id. at *27). For example, for one particular container, the last free 
day was June 8, and there was evidence in the record that appointments were full on June 11, and 
June 14-16; thus, the ALJ found that the Respondents charged detention for four days when the 
container was unable to be returned. (Id., at *28). The ALJ also concluded that where evidence 
showed that appointments to return containers were unavailable, detention was inappropriate: 
“Therefore, [respondents] charged detention for fourteen days when there is evidence that 
sufficient appointments were not available. This policy and practice is unreasonable because no 
amount of detention could have incentivized the return of the containers on those fourteen days.” 
(Id., at *30). 

Applying the fact-specific, container-by-container analysis used in Hapag-Lloyd, A.G., I 
find that Complainant does not carry its burden of showing that the charges at issue are unjust or 
unreasonable as to almost every claim related to the 245 container shipments over which the 
Commission has jurisdiction.9 Complainant’s evidence of widespread congestion, including 
witness testimony (Anki Dep., CX_000021, pp. 93:7-22; CX_000022, 96:1-12; CX_000023, 
102:1-8; Hallett Decl., CX_000005, ¶¶ 19-20, 22), exemplar email chains describing congestion 

 
9 As noted above, I find that the Complainant did not carry its burden of demonstrating 

that the Commission had jurisdiction over the charges related to the 381 containers. Even if the 
Commission had jurisdiction over those charges, Complainant would have the same problems 
discussed in the main text – namely, there is no specific evidence as to any one of those charges.  
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and equipment shortages10 (CX_000103-CX_000106; CX_000112-CX_000123; CX_000127-
CX_000128; CX_000136-CX_000137; CX_000142-CX_000144; CX_000152-CX_000153; 
CX_000160-CX_000164; CX_000170-CX_000172), and testimony that Supply Source never 
experienced charges of this magnitude before 2021-2022 (Hallett Decl., CX_000005, ¶ 21), is 
not persuasive. Such evidence does not satisfy Complainant’s burden of showing that the $1,200 
demurrage charge related to container no. TGBU5546690 was unjust or unreasonable. 
(CX_001154). The same is true for the $460 demurrage charge related to container no. 
YMLU8622112. (CX_001170). In Hapag-Lloyd, A.G., the ALJ was unable to make any factual 
findings where specific evidence did not exist. (Hapag-Lloyd, A.G., 2022 WL 1239377, at *27). 
For example, even where there was evidence that a container could not be returned on June 11 
and June 14, the ALJ made no findings regarding June 12 and June 13. (Id. at *27). Moreover, in 
Hapag-Lloyd, A.G., only after Chief Judge Wirth identified specific evidence that a container 
could not be returned on a given day, such as in the form of a screenshot or email, was she able 
to conclude that the container could not be returned. (Id., at *30; see accord Simple Forwarding 
Inc. v. China United Lines Ltd., Dkt. No. 2010(F) (ALJ Feb. 6, 2025) (notice not to review 
March 11, 2025)11 (finding that a detention charge was unjust and unreasonable only until the 
claimant had an opportunity to return the container at issue)). Here, there is nothing specific in 
the record regarding the $1,200 demurrage charge related to container no. TGBU5546690 to 
show that it was unjust or unreasonable. 

Complainant’s expert opines that an analysis based on specific details (conducted on an 
“invoice-by-invoice” basis) is inappropriate. (McCown Report, CX_000317, ¶ 91). The expert 
argues that given the way the invoices are processed, it is difficult to reconstruct specific details. 
Instead, the expert argues that the unreasonableness of the charges can be proved by means of 
inferences based on circumstantial evidence. He gives the example of a police officer who can 
know a driver is speeding based on the amount of time the driver takes to go from one point on 
the road to another, even if the police officer never actually sees the driver. (Id.). I appreciate this 
point, but I am not persuaded by it. Before inferences can be drawn, there must be sufficient 
circumstantial evidence to permit the inferences to be drawn. (OJ Commerce, LLC, 2023 WL 
3969857, at *20). Here, general facts, such as congestion and equipment shortages, or 
substantially increased profits by Respondent in 2021 and 2022, may be analogous to knowing 
the two points on the road. But, without specific facts, such as knowing that Complainant was 
unable to pick up a particular container through no fault of its own – which the Complainant has 

 
10 The eight email chains in the record are not persuasive exemplars. Seven of the eight 

email chains relate to congestion or equipment shortages in Chicago. (CX_000103-CX_000106; 
CX_000127-CX_000128; CX_000136-CX_000137; CX_000142-CX_000144; CX_000152-
CX_000153; CX_000160-CX_000164; CX_000170-CX_000172). The eighth email chain is 
related to a shipment being sent to a Detroit suburb. (CX_000112-CX_000123). In contrast, 
reviewing the sea waybills and invoices from Respondent to LGI in the record, none of the sea 
waybills nor invoices from Respondent show a container destination of Chicago or the Detroit 
area. (CX_000203-CX_000205; CX_000264-CX_000279; CX_000345-CX_001185). Thus, 
none of the eight email chains provide any evidence on the situation in the ports where 
containers were shipped, such as New York, Houston or Charleston.   

11 Decision available at 
https://www2.fmc.gov/readingroom/docs/2010(F)/(29)%202010(F)%20Initial%20Decision.pdf/. 

https://www2.fmc.gov/readingroom/docs/2010(F)/(29)%202010(F)%20Initial%20Decision.pdf/


24 

the burden of proving – it is the equivalent of not knowing how long the driver took to travel 
between the points. 

Complainant advances other arguments for why the charges here should be considered 
unjust and unreasonable, but I find none to be persuasive. Complainant argues that the invoices 
themselves lacked clarity regarding the basis of the charges. (Opening Brief, at 13-14). 
Complainant also argues that Respondent’s invoices lacked clarity about dispute resolution 
procedures, including timeframes for disputing fees. (Opening Brief, at 14-15). For support, 
among other things, Complainant cites the Ocean Shipping Reform Act of 2022 (“OSRA 22”) 
and essentially argues that OSRA 22 is an example of the Commission recognizing that invoices 
with detention and demurrage charges should be detailed. (Opening Brief, at 16-17; Reply, at 27; 
see also Wan Hai Lines, Ltd. and Wan Hai Lines (USA) Ltd. – Possible Violation of 46 U.S.C. § 
41102(c), Dkt. No. 21-16, 2022 WL 17830693, at *4-5 (FMC Dec. 15, 2022) (notice not to 
review)).  

The Interpretive Rule provides a variety of considerations that go into determining 
whether D&D charges are just and reasonable. One factor is the: “existence, accessibility, 
content, and clarity of policies implementing demurrage and detention practices and regulations, 
including dispute resolution policies and practices and regulations regarding demurrage and 
detention billing[,]” including contact information, timeframes, and required information. 
Another is: “the extent to which regulated entities have clearly defined the terms used in 
demurrage and detention practices and regulations, the accessibility of definitions, and the extent 
to which the definitions differ from how the terms are used in other contexts.” (46 C.F.R. 
§§ 545.5(d)&(e)). 

The record contains relatively little information either on how D&D was charged, or how 
one of Respondent’s customers was to dispute any charges. Complainant notes that Respondent’s 
witness testified that in the event of a dispute, a client can call a salesperson, but was unable to 
provide further details. (Anki Dep., CX_000024, pp. 210:6-211:11). The lack of clarity is not 
ideal and would tend towards a finding of unreasonableness. Nevertheless, it remains the case 
that, aside from the few charges for which there is specific evidence, which are discussed below, 
Complainant does not carry its burden of demonstrating that any particular charge was unjust and 
unreasonable. In other words, regardless of the fact that the charges lacked details, or that there is 
little detail in the record about the dispute resolution process, there is simply not enough specific 
evidence to allow me to find that Complainant carried its burden of proving that the $4,470 in 
demurrage charges related to container no. TGBU7110345 was unjust or unreasonable. Or, to 
paraphrase Complainant, nothing in the record demonstrates that LGI or Supply Source were 
unable to avoid demurrage charges for container no. TGBU7110345 through no fault of their 
own.  

Complainant also argues that Respondent is liable for yard storage charges.12 Although 
Respondent’s witness testified more than once that yard storage is not something Respondent 
charges (Anki Dep., CX_000019, pp. 38:14-39:3; RX027, p. 83:3-13), Complainant argues that 

 
12 As noted, Complainant failed to prove that Respondent imposed these charges on 

normal, customary and continuing basis. Nevertheless, I address this argument here for the sake 
of completeness. 
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Respondent should be liable for such charges anyway because Respondent had an obligation to 
make the containers available for pickup. (Opening Brief, at 15-16). There is an evidentiary 
problem with this argument. Complainant’s primary source of evidence for the quantum of yard 
storage charges is the Invoices Spreadsheet. The Invoices Spreadsheet is not authenticated by 
anyone. The author is not identified. It purports to show charges that LGI passed along to Supply 
Source, but only a handful of LGI’s invoices to Supply Source are in the record. There is only 
one LGI invoice in the record that shows yard storage charges, and that invoice gives no 
indication that Respondent billed LGI, or to anyone else, for yard storage charges. (CX_000052; 
CX_000124). Therefore, there is no evidence of specific amounts of yard storage charges in the 
record other than the Invoices Spreadsheet, which cannot alone support a finding of any specific 
amounts being paid. (See Rose Int’l, Inc. v. Overseas Moving Network Int’l, Ltd., Dkt. No. 96-05, 
2001 WL 865708, at *79 (FMC Jun. 7, 2001) (noting that the complainant’s profit and loss 
statements and journal entries were not independently and objectively verified)).  

Complainant does provide specific evidence for the demurrage charges related to three 
containers identified on its Invoices Spreadsheet, all in the form of the exemplar email chains.13  

First, regarding container no. TCNU2329916, Complainant submits an email chain and 
invoices from January 4, 2021, through January 12, 2021, between an employee of LGI and an 
employee of a drayage provider. (CX_000052, CX_000112-CX_000125). In sum, although the 
last free day was January 6, 2021, the drayage provider was unable to pick up the container due 
to chassis unavailability or congestion until January 12, 2021. The drayage provider sent several 
emails documenting efforts to get the container. LGI’s invoice to Supply Source shows $225 in 
“demurrage/store” charges and “yard storage” charges of $40. (CX_000052, CX_000124). I am 
persuaded that Complainant has carried its burden of showing that the $225 in demurrage/store 
charges were unjust and unreasonable. The email chain provides evidence that the drayage 
provider was unable to pick up the container due to a chassis shortage and congestion. Thus, 
Complainant has demonstrated that no amount of demurrage would have incentivized LGI or 
Supply Source to pick up the container any sooner. (Hapag-Lloyd, A.G., 2022 WL 1239377 at 
*30). As for the $40 in yard storage charges, as noted above, it is unclear that Respondent 
imposed such a charge. (Anki Dep., CX_000018, p. 32:7-14; CX_000019, pp. 38:14-39:3; 
RX027, p. 83:3-13). Nor is it clear how Respondent would be liable for this charge. 

Second, there is an email chain regarding container no. SEGU6841518, which runs from 
June 23, 2022, through July 8, 2022. (CX_000160-CX_000164). In the opening email, an 
employee of Respondent reminds the employees of LGI that the container, which had a last free 
day of June 21, 2022, needs to be picked up. The same day (i.e., June 23, 2022), an employee of 
LGI responded, copying an employee of the drayage provider and an employee of Supply 
Source, indicating that there is a problem with chassis. The email chain also has reminders from 
Respondent’s employee on June 27, 2022, June 29, 2022, July 1, 2022, and July 8, 2022. The 
July 1, 2022, email included a chart that showed $2,925 of demurrage charges due. The LGI 
employee forwarded the July 1, 2022, email to the drayage provider, but there is no response in 
the record. (CX_000160-CX_000164). I find that this this email chain shows that the demurrage 

 
13 Although Complainant provided eight exemplar email chains, the charges identified in 

five email chains are not identified on the Invoices Spreadsheet.  
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charge for June 23, 2022, was unjust and unreasonable as the container was unable to be picked 
up that day. Otherwise, it does not show an inability to recover the container on the other days.  

Third, there is an email chain regarding container no. BMOU3150032, which runs from 
July 6, 2022, through July 7, 2022. (CX_000127-CX_000128). The opening email, dated July 6, 
2022, is from an employee of Respondent to an employee from LGI; there is no message other 
than the subject, which states: “Renotification Release.” That same day, an employee from LGI 
forwarded the July 6, 2022, email to an employee from the drayage provider and asked when the 
container would be picked up. The employee from the drayage provider responded to the LGI 
employee on the same date, saying that container is not on a chassis and none are available. The 
July 7 email is an acknowledgement by the LGI employee. (CX_000127-CX_000128). The 
attached invoice from LGI to Supply Source, however, shows that the container’s arrival notice 
was May 10, 2022, and it had an ETA of May 17, 2022. (CX_000130). In other words, it appears 
that the container was available to be retrieved as of mid-May, and at least one notification prior 
to the renotification was made. (CX_000127-CX_000128, CX_000130). Although there is 
evidence that there was an equipment shortage in the same area (i.e., Chicago) on July 6, 2022, 
as well as June 23, 2022 (see CX_000160-CX_000164), there is no evidence of as to why the 
container could not be picked up from mid-May all the way through July 6, 2022. I am not 
persuaded, therefore, that it is more likely than not that any of the demurrage fees related to 
container no. BMOU3150032, including for either July 6, 2022, or June 23, 2022, were unjust 
and unreasonable.  

For these reasons, I find that Complainant does not carry its burden of demonstrating that 
the demurrage, detention, per diem and yard storage fees that Respondent allegedly charged were 
unjust and unreasonable, except for the demurrage charge related to container no. 
TCNU2329916 from January 7, 2021, through January 12, 2021, and container no. 
SEGU6841518 for June 23, 2022. Complainant’s remaining claims are DENIED.   

  e. The practice proximately caused the claimed loss. 

The final element of a claim under § 41102(c) is that the practice must cause the claimed 
loss. Here, this element is easily met for the limited number of cases where Respondent imposed 
demurrage charges despite specific evidence that Complainant introduced demonstrating that 
LGI or Supply Source were unable to retrieve a container from port for specific days.  

  f.  Conclusion regarding § 41102(c) 

For these reasons, I find that Complainant does not carry its burden of demonstrating that 
yard storage charges were imposed on Complainant by Respondent on a normal, customary and 
continuing basis, and accordingly Complainant’s claims for yard storage charges under 
§ 41102(c) are DENIED.  In addition, I find that Complainant does not carry its burden of 
demonstrating that demurrage, detention, per diem and yard storage fees that Respondent 
allegedly charged were unjust and unreasonable, except for the demurrage charges related to 
container no. TCNU2329916 from January 7, 2021, through January 12, 2021, and container no. 
SEGU6841518 on June 23, 2022. Complainant’s remaining claims under § 41102(c) are 
DENIED.   
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D. Alleged Violation of § 41104(a)(10) 

Complainant alleges that the Respondent violated § 41104(a)(10). That statute provides: 
“A common carrier, either alone or in conjunction with any other person, directly or indirectly, 
may not . . . unreasonably refuse to deal or negotiate[.]”14 “To establish a violation of section 
41104(a)(10), the Complainant must establish that (a) Respondents are common carriers, (b) 
Respondents refused to deal or negotiate, and (c) such refusal was unreasonable.” (OJ 
Commerce, 2023 WL 3969857, at *22). I address each element in turn.  

1. Common Carrier 

The first element is whether the Respondent was a common carrier. This is substantially 
similar to the first element of a claim arising under § 41102(c), discussed above. (46 C.F.R. 
§ 545.4). Accordingly, the analysis is the same: to the extent there is no sea waybill or invoice 
showing that a container travelled overseas from a port in another country to a port in the United 
States, Complainant has not introduced evidence sufficient to show that Respondent was acting 
as a common carrier. Therefore, all claims arising under § 41104(a)(10) and related to any of the 
381 container shipments listed in Appendix A from lines 247-627 are DISMISSED due to the 
lack of evidence showing that Respondent was acting as a common carrier. 

The remaining elements of § 41104(a)(10) are discussed as to the claims related to the 
245 container shipments for which there is a sea waybill or invoice.   

2. Refusal to deal or negotiate 

The second element is the refusal to deal or negotiate. Complainant argues that although 
Respondent was aware of widespread, systemic problems, Respondent repeatedly failed to 
respond to legitimate issues raised by LGI, and continued to impose demurrage and other 
charges. (Opening Brief, at 20-22; Reply, at 11). Complainant points to three exemplar email 
chains as evidence that LGI and Safety Source brought concerns to Respondent’s attention. (Id., 
see also CX_000152-CX_000153; CX_000160-CX_000164; CX_000170-CX_000172). 
Complainant also appears to argue that Respondent had an affirmative duty to initiate 
negotiations with Complainant. (Reply, at 39). Finally, Complainant argues that Respondent 
failed to respond appropriately to Complainant’s discovery requests.  

For there to be a refusal to deal or negotiate, there must be: “an affirmative act by a party 
to deal or engage in negotiations with the common carrier.” (OJ Commerce, 2023 WL 3969857, 
at *29 (quoting Definition of Unreasonable Refusal To Deal or Negotiate With Respect to Vessel 
Space Accommodations Provided by an Ocean Common Carrier (“Definition NPRM”), 87 FED. 
REG. 57674, 57677)). Complainant does not carry its burden of demonstrating that there was any 
attempt by LGI or Supply Source to deal or negotiate with Respondent regarding the charges at 
issue. Complainant cites to three exemplar email chains where the Respondent’s employees were 

 
14 The statute was amended by OSRA 22, to add the following after “negotiate”: 

“, including with respect to vessel space accommodations provided by an ocean common 
carrier[.]” (See OSRA 22 (Pub. L. 117-146), Section 7(a)(1)(D)). Although OSRA 22 was 
effective June 16, 2022, the amendment does not appear to be relevant to this proceeding.  
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made aware of equipment shortages or congestion. (Opening Brief, at 20-22, Reply at 11; 
CX_000152-CX_000153; CX_000160-CX_000164; CX_000170-CX_000172). But, there is no 
specific request for an accommodation or extension of free time in any of the three email chains. 
(CX_000152-CX_000153; CX_000160-CX_000164; CX_000170-CX_000172). Aside from 
these three emails, Complainant’s witness testified, via a Declaration, that LGI disputed the 
charges at issue. (Hallett Decl., CX_000004, ¶ 15). Without any corroboration, this statement 
alone is not persuasive. There is no other evidence in the record of any request by LGI or Supply 
Source for an accommodation. Therefore, Complainant does not carry its burden of proof.15  

Complainant argued that Respondent did not respond properly to Complainant’s 
document requests seeking communications between Respondents on the one hand, and LGI 
and/or Safety Source on the other hand. (Opening Brief, at 21-22; Reply, at 40-41). Therefore, 
Complainant argues that adverse inferences should be drawn against Respondent. (Opening 
Brief, at 6). Assuming, without deciding, that Respondent did not comply with Complainant’s 
valid discovery requests, Complainant never filed a motion to compel. Therefore, I may not draw 
adverse inferences from Respondent’s failure to comply with discovery requests. (See PANYNJ, 
2019 WL 1376529, at *2-3 (denying a motion for an adverse inference due to allegedly deficient 
document production, stating: “An adverse inference is not appropriate for documents for which 
a motion to compel was not filed and that were never ordered to be produced.”)).    

Finally, Complainant argues that Respondent took no affirmative steps to initiate 
negotiations regarding the mounting demurrage charges. Complainant asserts: “Respondent took 
no steps to deal or negotiate with the mounting demurrage, detention, per diem, and other 
accessorial charges it also imposed on Laufer and Complainant’s Predecessors during 2021-
2022.” (Reply, at 39). Complainant, however, cites no authority for this proposition. Regardless, 
this argument presupposes that the charges at issue were unjust and unreasonable – indeed, if the 
charges were not unjust and unreasonable, Respondent would have no reason to initiate 
discussions. As noted in the discussion of § 41102(c) above, Complainant does not carry the 
burden of demonstrating that the vast majority of the claims at issue were unjust and 
unreasonable. Accordingly, Complainant’s argument that Respondent took no affirmative steps 
to initiate negotiations is not persuasive.   

Accordingly, I find that Complainant has not satisfied the second element of a claim 
under § 41104(a)(10) – that there was a refusal to deal or negotiate. Complainant’s claims under 
§ 41104(a)(10) are all DENIED. I do not reach the third element. 

E. Reparations 

The Commission “shall direct the payment of reparations to the complainant for actual 
injury caused by a violation” of the Shipping Act. (46 U.S.C. § 41305(b)). The term “actual 
injury” includes “the loss of interest at commercial rates compounded from the date of injury.” 
(46 U.S.C. § 41305(a)). Complainant bears the burden of proving that it is entitled to reparations. 

 
15 Complainant argues that Respondent did not specifically challenge the second and third 

elements of a claim under § 41104(a)(10). (Reply, at 36-37). I do not agree. Respondent argued 
that Complainant did not demonstrate that it attempted to initiate dealings or negotiations. 
(Response, at 36).  
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(MAVL Capital Inc. v. Marine Transport Logistics, Inc., Dkt. No. 16-16, 2022 WL 2209421, at 
*3 (FMC June 10, 2022)). The Commission explained that: “‘(a) damages must be the proximate 
result of violations of the statute in question; (b) there is no presumption of damage; and (c) the 
violation in and of itself without proof of pecuniary loss resulting from the unlawful act does not 
afford a basis for reparation.’” (MAVL Capital, 2022 WL 2209421, at *3 (quotations omitted)). 
Reparations will only be awarded based on actual damages. (MAVL Capital, 2022 WL 2209421, 
at *3) (citations omitted). “Actual damages means ‘compensation for the actual loss or injuries 
sustained by reason of the wrongdoing’ which complainants must show to a reasonable degree of 
certainty.” (MAVL Capital, 2022 WL 2209421, at *3 (quotations omitted)). “That does not 
require absolute precision but does require evidence sufficient to reasonably infer the actual loss 
sustained.” (MAVL Capital, 2022 WL 2209421, at *3) (citations omitted). 

In a long footnote, Respondent argues that only a party that suffered an “actual injury” 
may be awarded reparations. (Response, at 15-16 n.1). Respondent argues that although 
Complainant, who was not a “direct purchaser,”16 obtained an assignment from LGI, the 
assignment was ineffective because the Service Contract prohibits assignments. Respondent also 
argues that assignments outside the statute of limitation are time barred. (Id.). 

Regarding Respondent’s argument that the Service Contract prohibits assignments, this is 
an incorrect reading of the anti-assignment provision in the Service Contract. The anti-
assignment provision does not render an assignment ineffective or invalid; the anti-assignment 
provision terminates the Service Contract. (RX010).   

As for the statute of limitations argument, it is largely inapplicable on the facts here. In 
general, 46 U.S.C. § 41301(a) provides that if a complaint is filed with the Commission “within 
3 years after the claim accrues, the complainant may seek reparations for an injury to the 
complainant caused by the violation.” A claim accrues, and the statute of limitations typically 
begins to run, when a defendant commits an act that injures a plaintiff's business. (PANYNJ, 
2018 WL 1942720, at *5). The statute of limitations argument is an affirmative defense, 
(PANYNJ, 2018 WL 1942720, at *5), meaning that the burden of proof is on the Respondent. (5 
U.S.C. § 556(d)). With regard to demurrage and detention, the Interpretive Rule defines 
detention and demurrage as encompassing: “any charges, including ‘per diem,’ assessed by” 
regulated entities. (46 C.F.R. § 545.5(b)). Therefore, a charge must be assessed before detention 
or demurrage exist. 

Applying the statute of limitations here, the original Complaint was filed February 6, 
2024. (See Complaint). The invoices from Respondent show that the earliest last free date is 
September 9, 2021, fewer than three years prior to the Complaint. (CX_001121; CX_000588-
90). Similarly, the charges related to container nos. SEGU6841518 and BMOU3150032 were 
from 2022. (CX_000055; CX_000127-CX_000128; CX_000133; CX_000160-CX_000164). As 
for container no. TCNU2329916, the demurrage was presumably assessed sometime after the 
container was picked up on January 12, 2021 (CX_000112-CX_000123), and before LGI 

 
16 Supply Source may have been a “direct purchaser,” even if it LGI performed some 

services on Supply Source’s behalf. (See Simple Forwarding, Dkt. No. 2010(F), Initial Decision, 
at *14-17). I do not need to decide that issue in this matter, however. As noted in the main text, 
Respondent has not persuaded me that the assignment from LGI to Supply Source is ineffective.  
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invoiced Supply Source for the demurrage on April 1, 2021 (CX_000052; CX_000124-
CX_000125). If the demurrage was assessed on or after February 6, 2021, then the three-year 
limitation period would not prevent Complainant from recovering reparations. Because the 
burden of proof regarding the statute of limitations is on Respondent, I find that the statute of 
limitations does not bar Complainant from recovering reparations for the demurrage charge on 
container no. TCNU2329916. As for interest, I find that because there is no evidence of a 
demurrage charge before the April 1, 2021, invoice from LGI to Supply Source, interest is to run 
from April 1, 2021.  

Because I find that Complainant demonstrated that it was unable to return container no.  
TCNU2329916 from January 7, 2021, through January 12, 2021, and it paid demurrage of $225 
for that time period (CX_000052, CX_000112-CX_000125), Complainant is entitled to be 
reimbursed for that amount.  

 
As for container no. SEGU6841518, Complainant demonstrated that the container could 

not be returned on June 23, 2022. The record shows that as of July 1, 2022, Respondent imposed 
ten days of demurrage charges for $2,925. (CX_000161). Because Claimant demonstrated that 
one day of demurrage charges was unreasonable, the Complainant is entitled to be reimbursed 
for one-tenth of the charged amount, or $292.50.   

IV. ORDER 

Upon consideration of Complainant’s Opening Brief, Respondent’s Response, 
Complainant’s Reply, the related filings of each, including proposed statements of facts and 
responses, as well as exhibits, it is hereby: 

ORDERED that judgment is GRANTED to Complainant under its claim that 
Respondent violated 46 U.S.C. § 41102(c) by imposing unjust and unreasonable demurrage 
charges related to container no. TCNU2329916 from January 7, 2021, through January 12, 2021. 
It is  

FURTHER ORDERED that judgment is GRANTED to Complainant under its claim 
that Respondent violated 46 U.S.C. § 41102(c) by imposing unjust and unreasonable demurrage 
charges related to container no. SEGU6841518 for June 23, 2022. It is  

FURTHER ORDERED that Complainant is entitled to reparations from Respondent in 
the amount of $225, with interest running on the reparation award from April 1, 2021, as well as 
reparations in the amount of $292.50, with interest running from June 22, 2023. It is  

FURTHER ORDERED that Complainant’s claims identified in Appendix A are 
DISMISSED for lack of jurisdiction. It is  

 FURTHER ORDERED that Complainant did not carry it burden of proof regarding its 
alleged violations of 46 U.S.C. §§ 41102(c) and 41104(a)(10), and therefore Complainant’s 
claims are DENIED, except as for otherwise specified above. It is 
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FURTHER ORDERED that this proceeding be DISCONTINUED.  

 

 
Richard Ambrow 
Administrative Law Judge 
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